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Joint Submission to the Group of Experts on Action against
Trafficking in Human Beings

Response to the Third Evaluation Round of the Questionnaire for the
evaluation of the implementation of the Council of Europe
Convention on Action against Trafficking in Human Beings
regarding the United Kingdom

Introduction

This joint response to the Group of Experts on Action against Trafficking in Human Beings
(hereinafter6 GRET A6) I's subdMrafédchbiyndg h®Morinttor i ng
coalition of thirteen UKbased anttrafficking organisationéand by the following UKbasedanti

trafficking organisations: the Anti Trafficking and Labour Exploitation Unity [&D); the
British Red Cross; CARE; Focus on Labour E
Foundation; the International Orgaaiion for Migration, Country Office for the United Kingdom

of Great Britain and Northerdatlircen a(n@dL u ndd sOCiV
UK; Unseen UK; and the West Midlands Atiavery Network.

This submission provides a response to the third evaluation round of the questionnaire for the
evaluation of the implementation of the Council of Europe Convention on rActgainst
Trafficking in Human Beings (hereinafter Ot
focuses on access to justice and effective remedies for survivors of trafficking in human beings.

At GRETAOGs request, the AT Mddlyaah of thd phréicipante d t
organisations anllas collated them into one single document. @dreributionsprovided by each
respondent aralso attachedn a separaténnex and can be used by GRETA as stasldne
submissios). When appropriate, ti® TMG has also drawn on its expertise and prior research in
order to provide context to tleentributionssubmitted by theespondents

While we did our utmost to engage a wide range of relesatittrafficking organisations, some
important voices are stimissing from this submissioiVe were unable to obtain any responses
by a survivorled organisation working on trafficking in human beings in the UK. Survivor
Alliance, a survivoiled organisation that aims to unite and empower survivors of slavery and
human trafficking, felt that the length and technicality of the questionnaire in its current format
rendered it inaccessible to most trafficking survivors. As GRETA itself recently fistedivors

play a crucial role in the design and implementation of responses to trafficking. It will be

2The ATMG is comprised by the following organisations: AFRUCA, Amnesty International UK;S\aiery
International, Astana Sheffield, Bawso, ECPAT UK, Focus on Labour Exploitation (FLEX), Helen Bamber
Foundation, Kalayaan, Law Centre (NI), the Snowdrop Project, the TARA service and UNICEF UK.

3 Council of Europe Group of Experts on Action Against Trafficking in HumanBeing ( 2019) 068t h Gen
Report on GRETAO®s Actlitiwi/inicee s®BiHl6094b0F3 Avai |l abl e at:
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https://rm.coe.int/8th-/168094b073

impossible to put into practice the victicentred approach that lies at the core of the Convention
if survivors are not meaningfully involved in itsview mechanisms. Weecommendthat
survivorled organisations apgoactively consulted durilf@RE T A6 s f oevatudtionosini n g
to the UK, and that future iterations of the questionnaire are fully accessible to survivors.

Executive summary

Sincethe end of the™ GRETA evaluation roung015,the United Kingdom has made significant
efforts to improve access to justice angtovideeffective remediefor survivors of trafficking

in human beingdHowever, there is more to be done if the UK isdhiave its desired status as a
world-leader inaddressingnuman trafficking.

The contributions collated in thisubmissionemphasise howhe UK is falling shorbf meeting

its obligations under th€ouncil of Europe Convention for Action against Trafficking in Human
Beings (theConvention. One of theconnectinghreadswithin the following contributionss that
many of the shortcomings amet inevitable but are in factdirect consequence aflevant policy
decisions.

Many respondents highlighted that austerity cuts resultedsystematic lack of funding for
trafficking response programmess well as for other provisions that trafficked people access as
part of their Article 12 entitlements €hlthcare, legal aid, education). Among many other
problematic consequences, austerity has resultibe iemergence of legal alésertsparticularly

in the North of England, where trafficking survivors are frequently unable to obtain specialist legal
advice.

Another frequent concern is thahenever there has been a tension between the implementation
of policies that arprovento be effective in preventing and tackling the effects of trafficking, and

theUK6 s i mmi gr andilaavsinclpdng trec icerseat i on of a Ohost
people in the UK without leave to remaauthorities have systematically favoured the lattbis
submission identifies that such a preference

stated aim to tacklmodern slavery, to identify victims and, support the recovery of survivors.

T h e Udépartsire from the European UnionJanuary 202W0ill result ina majoroverhaul of

our immigration lawswhich risk creating the conditions whereby trafficking in hurbaimgs can
thrive. A serious consideration regarding t
departure from the EU will be the napplicability of importanEU legislation such as the EU
Anti-Trafficking Directive.

This evaluation is bothrhely and important. It is vital that the UK continues to show leadership

in addressing modern slavery. To do so, there needs to be a legislative framework, strategy and
practical provision in place which keeps people safe, facilitates access to rigstgpaod, and
provides opportunities for recovery. We hope this submission provides useful tools to facilitate an
evaluation round that will encourage tb authoritiesinto a more strategic, systematand
robustimplementation of their owanttrafficking commitment&and duties






1. Right to Information (Articles 12 and 15)

Part | T Access to justice and effective remedies

1. Right to information (Articles 12 and 15

1.1 How, at what stage and by whom are presumed victims and victims of THB informed of
their rights, the relevant judicial and administrative proceedings, and the legal possibilities

for obtaining compensation and other remedies, in a language that they can understand?
Please provide copies of any information materials developed to inform victims of THB,

including any materials specifically developed for child victims, in languages in which they
exist.

Under the 2016 Home Office frontline staff guidance on victims of modern slavery (hereinafter

the 6Frontline Staff Gui da ivarseoftheirrighttoindegendene s p o
help, protection, and assistance in criminal proceedings against perpetrators, as well as of their
rights under the National Referral Mechanism

society respondents poidteut that this obligation is inconsistently translated into practice, as not
all first responders have the means and knowledge to provide this information. In many cases,
survivors are fully informed of their rights if they enter the NRM process. Asseqaence, many
survivors are never fully informed of their rights, a prerequisite to being able to exercise them.

1.1.a. The information provided by first respondesis inconsistent and fragmentary

UK NGOs overwhelmingly respaied that information on rights and entitlement provided to
survivors does vary significantly across firespondes andcan be incomplete. While there has
been a certain progress since the last evaluation round due to the publication of the 2016 Frontline
Staff Guidance, first responders are still lacking in concrete guidance and trainige
governmentThe lack of information can be consequential as presahalt victimsmust decide
whether to enter the NRM process by providing informed consent. Qurnerany respodents
referenced that although a first responder should inform presumed victims of their rights and the
NRM process, ther@is no way of assessing if this happens or how effective it is in enabling victims
or presumed victims to make decig@bout what they want to @ There is currently ntraining
process for First Responder agencies in relation to informing victims of their rights, in the UK.
Although this wageviewedin 2019 at present there remains no remedy to this.

Both Unseen and The British Red Cross, reported concerns asoomefirst Responders and
frontline agencies providi ng onlytasis, cmeekiistype i ct i
information which doesnb6t enable them to pr ¢
ensure informed decisiema ki ng. 0 S anme wftec ld that ¢he National Referral
Mechanism (NRM) will give them accessamcommodation buéare not provided with any
additional i nformati®0on about the NRM process

Il n a similar sense, ATLEUOG)x tshdnmmdas glecmanoundo ft e id
legal rights and options is highly variable. For example, we had a client recently who was told by

4Unseen UK submission.
5 BRC submission.



1. Right to Information (Articles 12 and 15)

their NRM support provider for a year that they could get compensation but the client was not told
how, through what means, and no refdsrfor legal advice were made and no application to the
CICA scheme was made.

Information on rights and entitlements is largely dependent on whom exploited individuals come
into contact with first, rather than what is most suitable for their needs or circumstidekss

and barriers to people being informed of their rights, ratgvjudicial and administrative
proceedings, and other legal possibilities can be exacerbated by the scarcity of solicitors with the
required knowledge of trafficking cases.

ATMG and other practitioners also report that often, there is little chanoppartunity for
exploration on the advantages and disadvantages of the NRM. This is particularly prevalent in
cases whereby people are seeking asylum who disclose an experience of trafficking or exploitation:

AService users t endtandig ofdheif rightsgaadi access to egalladlviceu n d
after their referral into the NRM. We have seen that during initial contact, referrals into the NRM
can be accelerated due to the perception that the person is at immediate risk. In these instances,
oftenthere is limited consideration of alternative options, and we have found that service users
havenot been fully informed of t heir option
referred into the NRM. Sometimes, access to the NRM takes precederecsavee user being
informed of their rights. o

Respondents in Scotland, specifically TARA and JustRight Scotaneg completelyother
respondents, explaining that:

fin Scotland, we agree that access to information can be inconsistent and agree with this part.
Our work on @ EU funded project on Early Legal Intervention involving the key NGO/First
Responders in Scotldnresulted inTARA and JRS with EU and Scottish &oawment funding

running a weekly legal surgery in the TARA offices. One of the objectives of this service is to
ensure that women are systematically and routinely getting access to a funded specialist lawyer
to ensure that any consent to the NRM is infatme

Wefeel that this has been successfuldmly in cases were an NRM has still to be completed.
Therefore, we completely support thst paragraph of this sectigrsubmitted by BRC,

regarding little exploration of the advantages and disadvantages of the NRM. Increasingly,
NRMs are being completed at too early a stage by immigration and law enforcement agencies
and from speaking to women at the weekly surgethes$evel of understaging of what women

have consented to is extremely IGereforethe above noted good practice has limited effect
unless all stakeholders ensure that informed consambe properly obtained.

In October 2016 both TARA and Migrant Helpnducted twaervice user consultation®Ke

with men, and onwith women). Of the 19 participants, all were in the NRM but tvindy
women were aware of the proce§ARAmaintainconcern that where we are not thest
respondeffor the NRMwomen have little knowledge onderstanding of what they are signing

6 ATLEU submission.
”BRC submission.
8 BRC submission.



1. Right to Information (Articles 12 and 15)

and practice regarding checking informed consent/information being shared via the NRM is
limited.

This, in part, led to the Just Right legal surgery at TARA:

two of ninewomen initially with others after discussiansure if they had or not.

Q10: Those of you who didé.why did you do
The Support Worker was very nice and | th

Not sure why | did it.

Qll: Those of you who didnété.why not?
Don6ét have an understanding of what it 1is
Unclear information

|l dondot know if I did it, |l was very conf

Q12 : What changes would you make to NRM to help people sign up to it?

Clearer explanation of what it is.

Make it easier to understand.

May be it 6sthetbagioningpuc h at

Our most recent service user consultation in August 2019 also asked women about their
knowledge of TARA prior to comiingfo the servicewith the following highlighted by

the women:

ningninesaid the information theryeceivedabout TARAvas limited, but all were told
that the service would support them.

Women commented:

A | didnoét know what to expecté. |l didnot
A | was worried before | went to TARA but everyone was lovely
A The Police told me not much



1. Right to Information (Articles 12 and 15)

| did not know what to expect

| only knew what TARA provided once they told me

Social work only gave me a little info on TARA

| dondét think | took it all i néMaybe t
| was told to |l ook TARA upfon the inte

To To T I I

1.1.b.individuals that do not enter the NRM are unlikely to be fully informed of their rights

Civil society respondents also agrealdt due to the fragmentary and incomplete nature of the
information provided byFirst Respondents and frontline agencies, presumed victims who do not
enter the NRM process are unlikely to obtain a clear picture of their rights and of the NRM process
itself. Therefore many survivors are not able to make fully informed decisions on key issues, such
as whether to enter the NRM or nbtr instance, the West Midlands Aslavery Network noted

At f the potenti al vi cti m do e stiomwhere teey aremot t h e
informed of their rights. Information on rights primarily occurs within the NRM rather than prior
to accessing this support of if NRM support

This is supported by evidence provided by Unseels| t hough the MS1 and
obligation on first responders tries to account for this, data about who has completed MS1 forms
and the outcome of t Hlinfermatics, whether statistibal or qualitatives e p ©
on presumed victims o do not enter the NRM is also fragmentary and inconsistent meaning
there is a lack of reliable information as to why individuals do not enter the NRM. Such limited
understanding around the outcomes for people who do not enter the NRM would strongiy supp

the argument that these individuals are unlikely to be fully informed of their rights. A further
contributing factor to this is the lack of free legal adviceRM being unavailable via legal aid,

which is covered in question 2.1.

The inadequacy dhe information provided to survivors in a f¥kM phase is also confirmed
by ATLEU.

filn response to an ATLEU inquiry in July 2019, Frene Contractot? said:

AWe ask for consent t o e nindeidualtheNRM dhR tde refdrrale r e
process and when they are fully informed of the potential outcomes.

We then take the NRM interview with the potential victim, at the end of which we read back the
recorded information to ensure that the narrative is accurate. Substyube referral is
submitted to the SCA. O

9 JustRightScotlandand TARA submission.
0Wwest Midlands AntiSlavery Network submission.

11 Unseen UK submission.
2The Salvation Army



1. Right to Information (Articles 12 and 15)

This suggests that they do not advise on legal rights and relevant proceedings, or legal options at
this stage. From ATLEUGs experience informat
atalaterdatg . 3. ) . 0o

Evidence provided from JustRight Scotland and TARA went on to highlight the restrictive nature
of the NRM, explaining that advice prior to entry is vital to limit the potential consequences of the
mechanism:

fFrom an international perspective, some NRMs are very wide and flexible. It is the restricted
interpretation of the NRM and the consequences that can flow from this that mean advice pre
NRM is even more important.

The legal surgeryrosted byTARA and JR&ndreferred to abovehas also been made available

to women who have not yet entered the NRM. For instdncieg the surgery held week
commencing 24.2.2020ARA facilitated JRS to meet with a woman being supported by the
British Red Cross who has natyentered the NR6Ind was nobeing supported by them. We

should also state that the legal aid system in Scotland provides for funded advice to be provided
to individuals pre entry into the NRM provided it falls under an immigration category. The
problemis ensuring that specialist advice is available quickly enough in any part of Scotland

and available at all in areas @fo-callediadvice deserts @ hereforea funded system of routine
specialist support availabjeegardless of participation in the NRM essentiaf*

1.1.c. Information materials provided to survivors of trafficking in human beings

A number of organisationsxplainedthat information materials prepared by the UK government

are insufficient to effectively help survivors makéormed decisions within the complex NRM

and asylum frameworkS,while ATLEUr e p o r t e d untldaranthethertthe Hame Office
information leaflets are used, and if sowd€n  a n dhere drexcbncdins about its accuracy

As a result, there has beeniudilcé&ociety stepimg updto fill this gap.While there has been a
significant increase in the number of stakeholders providing materials to survivors of trafficking,
with examples of good practice at local and regional#\the extent to which these materials are
provided consistently is not easily determinable. Respondents stated that generally, resources
avail able often c¢ont aempowdr anchenadedhadivaualtcemake, f al
informed decisions®

ATLEU also raised concerns regarding the accuracy of the leaflets provided by the UK authorities
themselves.

fiWe are unclear whether the Home Office information leaflets are used, and if so when. These

13 ATLEU submission.

14 JustRightScotlandand TARA submission.
15BRC submission
16 ATLEU submission.

17 ATLEU submission.
18 BRC submission.

10



1. Right to Information (Articles 12 and 15)

leaflets are still on the government website atdate of writing:

https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/fil
e/510593/6_1672_HO_VictimsModernSlavery DL_FINAL_WEB_230316.pdf

There are concerns about its accuracy. For example, it is not clear from the wording that if you
are a European national you can apply for Discretionary Leave (DL) or how the DL test requires
you to show you will be at risk of-teafficking if returned to your country.

This leaflet is still on the government website at the time of writing, lsubittiof date:

https://assets.publishing.service.gov.uk/government/uploads/systemafat@adhment data/fil
e/642112/help_for_adult_victims_of modern_slavery.pdf

There is no reference to the EU Settled Status scheme. It incorrectly states that the exceptional
threshold applies when it states onallreadonsdor vi ct
granting |l eave due to your personal circumst
Agency, which has been repladed by the Singl

The role of civil society in providing survivors information mater@igheir rights and or support
provisions is evidenced by a number of publications, includihg Slavery and Trafficking
Survivor Care StandardsdPrinciples that underpin early support provision for survivors of
trafficking.2’ These standardset out he principles and frameworks for the delivery of support at

di fferent stages of a survivorés journey, i
require to enable them to make informed choices.

In addition to theabove K a | assea@h lias shown that the leaflets and documentation
provided by the UK authorities to overseas domestic workers at the reasonable grounds stage, and
together with the conclusive grounds notification, routinely fail to include information on the right

to apply for further leave to stay under section 53 of the Modern Slavery Act.

1.1.d. The specific case of children

Since 2012, there has not been a strategic and coordinated approach to ensuring child victims of
trafficking are informed of their rightpreventing child trafficking. There has been little focus on
reducing the vulnerability of children to e:
for children, as set out in international law. Despite some clearer strategic direction im@&cotla

and also around specific forms of exploitation, such as child sexual exploitation (CSE), specific
child antitrafficking efforts are limited and can be seen to be largely focused on the investigation
and prosecution of traffickers, and to some extenawarenessaising interventions. There is

19 ATLEU submission.

2®Human Trafficking Foundation (2018) 6The Slavery and
Available at:https://www.antislaverycommissioner.co.uk/media/1235/slaaegtrafficking-survivor-care

standards.pdf

2’See Kalayaan (2019) ¢éBriefing on Overseas Domestic V
| mpl ement ati on Gr oup Phtpvvewmvikalapgaareotgiukinggd . Avai l abl e at:
content/uploads/2019/09/Briefifd SSIG-meet11-September.pdf

11


https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/510593/6_1672_HO_VictimsModernSlavery_DL_FINAL_WEB_230316.pdf
https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/510593/6_1672_HO_VictimsModernSlavery_DL_FINAL_WEB_230316.pdf
https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/642112/help_for_adult_victims_of_modern_slavery.pdf
https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/642112/help_for_adult_victims_of_modern_slavery.pdf
https://www.antislaverycommissioner.co.uk/media/1235/slavery-and-trafficking-survivor-care-standards.pdf
https://www.antislaverycommissioner.co.uk/media/1235/slavery-and-trafficking-survivor-care-standards.pdf
http://www.kalayaan.org.uk/wp-content/uploads/2019/09/Briefing-MSSIG-meet-11-September.pdf
http://www.kalayaan.org.uk/wp-content/uploads/2019/09/Briefing-MSSIG-meet-11-September.pdf

1. Right to Information (Articles 12 and 15)

evidence that good practice is occurring in certain areas, largely led by civil society. However,
again, progress is not being effectively monitored or evaluated and work on the different forms of
exploitation sti largely occur in isolation from each other. Little is known about the extent to
which children are rrafficked, but their vulnerability is being increased by the lack of specialist
support provided and the failure to ensure each child has a durkltiersavailable to them.

In England and Wales, Section 48 of the Modern Slavery Act sets out provision for Independent
Child Trafficking Advocates (ICTASs); following a review of the Modern Slavery Act in 2019,
ICTAs have recently been renamed Independnld Trafficking Guardians (ICTGs) following

on from the recommendations from the Independent Review of the Modern Slavery Act.

Research by ECPAT UK revealed that:

AChild victims of trafficking are not uniformly informed of their rights antitiements at an early

stage. Some children in England and Wales might be provided with relevant information by their
social workers, if they are looked after, once identified as a potential victim. Significant variations
exist between different Local #ority practices, reduced funding for Local Authorities and lack

of training for social workers on child trafficking means many children are not informed of their
rights or referred for legal advice regarding the trafficking decismaking process. If ¢hchild

is identified as a potential victim in an area currently covered by the Independent Child Trafficking
Guardian (061 CTG6) service in England (Greate
West Midlands, and Croydon) and they are a child foonvimo one has parental responsibility

for there is a duty for the ICTG Direct Worker to make contact within a maximum of 24 hours
with the child. The ICTG will inform the child of their rights and support access to justice. An
interpreter must be madevailable if one is required.[2] An independent evaluation of the ICTG
service found that <children valued the I CTG
their cases through legal procedures and provided reassurance tathem.

As AT MGO sevetionlré&ortrhoted, tHETG scheme is only provided until the age of 18,
while the Scottish Guardianship Service works with young people beyond the age of 18 (in line
with social work statutory duties to care leavers) and the Northern Ireland Scheraapport
young people until the age of 23.

ECPAT UK go on to state:

fivoung people in their late teenage years are particularly vulnetalaled unaccompanied

22Kohli,R. Conolly, H. Stott, H. Roe, S. Prince, S. Long, J. and GeRamsay, S. (2019An evaluation of
Independent Child Trafficking Guardiainsearly adopter ges. Available at:
https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/819723/evalu
ation-independenthild-trafficking-guardiangfinal-horr111.pdf

Bpanti-Trafficking Monitoring Group (2018) 6Before the Hae
prevention of Tr ahftpb:iwevk.anfistpdery.ordwpaniteht/agiobde/2048{09/Befotiee
Harnris-Donereport.pdf

2 Pona, |. and Turner, A. (2018rumbling FuturesAvailable at:
www.childrenssociety.org.uk/sites/defdfiles/seriouslyawkwardfull -report. pdf

12


https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/819723/evaluation-independent-child-trafficking-guardians-final-horr111.pdf
https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/819723/evaluation-independent-child-trafficking-guardians-final-horr111.pdf
https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/819723/evaluation-independent-child-trafficking-guardians-final-horr111.pdf
https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/819723/evaluation-independent-child-trafficking-guardians-final-horr111.pdf
https://www.antislavery.org/wp-content/uploads/2018/09/Before-the-Harm-is-Done-report.pdf
https://www.antislavery.org/wp-content/uploads/2018/09/Before-the-Harm-is-Done-report.pdf
http://www.childrenssociety.org.uk/sites/default/files/seriously-awkward-full-report.pdf
http://www.childrenssociety.org.uk/sites/default/files/seriously-awkward-full-report.pdf
http://www.childrenssociety.org.uk/sites/default/files/seriously-awkward-full-report.pdf

1. Right to Information (Articles 12 and 15)

children face specific vulnerabilities at this tiffeMany children go missing at this point as a
result of this heightened vulnerability. Research has shown that unaccompanied young people
disengaging from services may transition into precarity and destitution. Young people will seek
community and supportetworks which may lead to exploitatihExtending the guardianship
schemes to cover this critical transition point, and ideally in line with leaving care services (up
until the age of 25), would be of significant benefit for these children and act esadeb
trafficking prevention measuré.

The Interim Guidance for the earlier adopter sites states that ICTGs will be expected to provide
support to the child and advocate on their behalf with all statutory agencies and public authorities
for 18 months or until the child becomes 18 (whichever is sodAdt).work completed, long

term missing and negative NRM decisions were cited as the most common reasons for children
exiting the | CTG Service in t he egtofdnddpendeatt i v e
Child Trafficking Advocates©éo. As the interi
children being in the service for short amounts of time, ECPAT UK remains concerned regarding
the length of time the ICTG is provided to a clihdl the gaps in support after they exit the service.

It is unclear what percentage of children who exited the ICTG service due to a negative reasonable
grounds decision had a reconsideration request submitted by a first responder, if they were advised
of their right to seek legal representation to challenge the negative decision and if they were
supported through that process to do so. As the data collected by the Home Office is anonymized
for evaluation purposes, it is therefore not possible to erefsence this with decisiemaking

data from the National Referral Mechanism (NRM). Interim guidance is clear that children in the
ICTG service with pending immigration decisions, appeals, or other legal challenges to public
authority decisions, as well as g®with pending issues in the criminal justice system, may have

a longer period of support with an ICTG extended to appeals atreaie. This support continues

until the child reaches the age of 18. It is important to emphasise the need for the IGI@G1to a

the chil dds best interests, to have flexibil
individual chil dés needs. The main findings
commissioning voluntary sector services to support childred young people, it should be for as

l ong as that ®upport is needed. 0

Aln Northern Ireland, the responsibility of informing children of their rights and entitlements goes

25 Meloni, R. and Chase, E. (201 Becoming Adult Project: transitions into institutional adulthoddailable
at: https://becomingadult.net/2017/12/12sigw-researckoriefslauncheetoday/

26 Sigona, N. Chase, E. and Humpris, R. (20BEcoming Adult Project: Understandinguses and
consequences oAvailaple athitgs:/Beovimsacadutippi@ct.files.wordpress.com/2017/12/ba
brief-6-low-res.pdf

2T ECPAT UK submission

28 Home Office. (2017)Interim Guidance for the three Independent Child Trafficking Advocates Early Adopter

Sitesi Greater Manchester, Wales and Hampsh#vailable at:
https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/586796/traffic
king_Interim_guidance.pdf

2Harris, J. and Roker, D. (201B.val uati on of the Al exi Project O6Hub an
development: Final Reporfvailable athttps://www.beds.ac.uk/__data/assets/pdf _file/0004/568912/Final
ReportAlexi-Projectevaluation.pdf
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to the Healthand Socialcare trusts. Unlike in England and Wales, the Northeish model of
Guardianship is the most comprehengiwevering all unaccompanied children and children who
may have been trafficked. However, there was a significant delay in implementing the legal
guardianship provision, the scheme only became opegdtinrthe spring of 2018. There have be
other significant developments in protecting child victims in Northern Ireland which include a
dedicated facility which organisations have welcomed[9] as beneficial for children to access legal
advice, a dedicated #napeutic support service and onsite education (as well as access to leisure
facilities and faith groups) albeit consideration needs to be given to the best interest of the child
with regards to accommodation suitability and if a fartised placement shias foster care
would be more suitable as well as the potential risks of accommodating all separated children
together on the one site including an increased risk of children going missing from care (such as
traffickers becoming aware of the location aacgeting the centre).

The Northern Irish model of guardianship is closest to that recommended by the Fundamental
Rights Agency and has the broadest definition for a separated child. The independent guardian is
comprehensively described in this sectiontled legislation, including in ascertaining and
communicating the views of the child in relation to matters affecting the child, contributing to the
safeguarding of the child and providing a link between the child and anybody or person who may
provide serices to them.

Various organisations have produced a variety of resources aimed at children and young people in
various languages:

https://www.ecpat.org.uk/reacgsources

https://learning.nspcc.org.uk/resea@sources/leaflets/traffickinigafletschildren/

https://miclu.org/wheis-whod*°

It is important to note,hie Scottish Guardianship Service was introduced in 2010 and is run in
partnership with the Scottish Refugee Council and Aberlour Child Care Trust, supporting all
unacompanied and separated children in Scotland. It provides specialist independent advocates
for unaccompanied and separated children in Scotland. As noted by JustRight Scotland and TARA,
theserviceisif unded by government . TwodkingeacrassSeotlandir r e 1
A large number of those supported by this service are victims of child trafficking. A consultation
exercise is currently ongoing regarding the appointment and functions of guardians within
Scot Pand. o

30 ECPAT UK submission.
31 JustRightScotlandand TARA submission.
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1. Right to Information (Articles 12 and 15)

1.2. How is the obligation to provide translation and interpretation services, when
appropriate, met at different stages of the legal and administrative proceedings by different
agencies?

Under the NRM framework, presumed victims are entitled to translation and integore&vices

in language they understand. Whtl@s is primarily provided, through the adult victim care
contract in England and Wales these services are contracted to large providers with costs often
outlaid by organisations providing support before awging this expenditure from the
GovernmentHowever, respondents reported that there is no public information to verify that this
obligation is consistently discharged. Furthermore, they also pointed out that there is no public
funding for first responderto provide translation and interpretation serviddsis, respondents

n ot e dVatiobsanterpigting services are available and accessible for a range of agéncies
their use of these to ensure understanding of victims is not assessed or measuxpdciatian

is set within the NRM processes O0in a | angua
if this is happening across all public agencies and actors that may interact with potential victims
or victims of trafficking in human beings?

In addition to that, ATLEU also noted that the financial restraints set by the Legal Aid Agency can
have a significant impact in the quality of the translation services provided to survivors.

AWhere an individual i s abliecht oi sacéciens ss c oepgead
automatically entitled to is assuming they meet the means and merits criteria) then they are entitled
to have the legal aid provider pay for an interpreter under the legal aid scheme. The Legal Aid
Agency sets a maximum rdtet they will pay for interpreting services procured under a legal

aid contract and where the language is hot common it can be very difficult, if not impossible, to
locate an interpreter willing to act within those prescribed rates. This can lead t@agtion and

delay in taking instructions and progressing a legal claim.

Disputes with the Legal Aid Agency arise where funding is sought to translate documentation into
the victimbdbs mother tongue. The Legaeatingwith d Ag
an interpreter issnough However, the complexity of issues and indeed trauma suffered makes it
moreimportant that matters are recorded in writing and that the victim can read correspondence.
The first time that many victims will receive inith@vn language, a translation of a statement
given in the course of an NRM referral or indeed to the Police is during civil compensation
proceedings when one party or anrdther seeks

The quality of translation services is thought to be inconsistent by several NGOs, and little funding
is available for those agencies who engage with or support potential victims of trafficking prior to

32 Unseen UK submission.
33 ATLEU submission.
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entering the NRM in relation to translation servicesh ATLEU reporting at least three cases in

which the absence of an interpreter, or poor interpretation services, had very serious consequences
for survivors, from a lack of timely access to safehouse accommodation to a negative reasonable
grounds decisins that was reversed only after the intervention of a solitit@018 research for

the UK’s Independent AnrBlavery Commissiner byATMG and AFRUCA found that many civil

society organisations reported that it wadremelydifficult to find interpreters to assist in
meetings between survivors and their own legal advisors, especially in the North East of England.

As with adults, for children, it is not always clear how the the obligation to provide translation and
interpretation services, veh appropriate, is met at different stages of the legal and administrative
proceedings by different agencies.

Consistently, this was reflected by ECPAT who note:

fiFrom the point of identification, 6Fcollaet Re:
and communicate reliable or complete information on the referred individual in a variety of other
ways, as a function of their limited resources, limited time with the child, or otherwise. Inadequate
access to interpretation services when intemitng children who have been trafficked and who

have limited or no knowledge of English is a significant issue leading to children not being
identified or leading to negative trafficking decisions.

Different agencies have a variety of procedures regarttirgrovision of interpretation services.

Local police forces in England and Wales may use a telephone interpreting service when coming
across unaccompanied children sporadically (usually due to lorry drops), where depending on the
police force, they mightke biometric information and conduct the Welfare Interview as rolled

out through Operation Innerste between Local Police forces and Immigration Enforcement. The
information gathered by Local Police forces using immigration powers through the Welfare
Interview has raised concerns as the form notes that the information may be used in making
immigration and asylum determinations (a significant issue due to lack of adequate interpreters,
childrenbés fears at first e n eirdrafickee which chight ai | i
lead to adverse credibility findingsYherefore, ECPAT UK has raised concerns that these
practices may exacerbate fear and mistrust of authorities among child victims of trafficking,
preventing them from disclosing and seeking protection. ECPAE 0kh N guiidance which
recommends t haweenahildprotectienvsarvicesdandbirmmigration enforcement
shouldbeensurddls o t hat initiatives are defPloyed for

Further detail is provided by ECPAT around unplanned enforcement operations, whereby:

Alf undertaking a preplanned enforcement operation, there might be some consideration taken to
the need for an interpreter esite but this is not a given. If a child or young person is arrested or

34 ATMG evidence to the Independent Aitiavery Commissioner, available upon request.

35 UN Committee on the Protection of the Rights of All Migrant Workers and Members of Their Families and
No. 23 (2017) of the Committee on the Rights of the Child, Jogme@l Comment on State obligations
regarding the human rights of children in the context of international migration in countries of origin, transit,
destination and return.

36 ECPAT UK submission.
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as a witness, they are entitled to an interpreter for an interview or thagtakia statement through

Code C of the Police and Criminal Evidence (PACE) 1984. Most police forces outsource the
provision of language services, before 2010, forces would use lists of trusted interpreters but
government policy of outsourcing interpregiservices shifted to reduce cost which has led to
serious issues such as the case of an interpreter receiving £500 to pass messages during prison
visits and over the phone to a group who ran one of the largest networks of cannabis farms found
in Britain.

In England and Wales, solicitors working under legal aid must provide an interpreter and ensure
that the interpreter is appropriately qualifi€d They should ensure that the interpreter has no
direct relationship with the child as a friend, relative or family member, and that they maintain a
neutral role and that the child understands the role of the interpreter and their right to change
interprete if needed®a s wel | as guiding appropriate sea
comfort, facilitate disclosure and ensure effective communication. Unfortunately, many children
in England and Wales find poor practice with regards to their legal sspr&tive, particularly in

the myriad of legal procedures a child victim of trafficking may be navigating. Children and
professionals who work with children report significant instances of poor practise such as
solicitors who fail to provide an interpretethe use of friends/relatives/community members as
interpreters and untrained interpreters. There have been safeguarding issues raised such as
solicitors who leave the interpreter alone in the room to read through a witness statement with the
child and tken asks the child to sign it or allows situations where the child is able to contact the
interpreter or meet the interpreter independently outside of meetings with a representative. There
are cases known to ECPAT wher eter hdvebeen ladgtived 6 s
participants in the childdés exploitation and
to recruit newly arrived unaccompanied children (many of which have later been found to have
been trafficked). In Scotland, lawyers hagported that legal aid is not always available to pay
for appropriate interprete¥s to travel to mo

Local Authorities have a duty to provide interpreters if necessary to assist in the assessment of the
c hi | d 6*8A sigréfieadtissue social workers have raised with ECPAT UK is the provision of
interpretation services on an emergency basis such as following a police operation where child
victims were encountered o due to sporadic lorry drops. Usually, a duty social worker atendin
will only be able to access phone interpretation services which may be of varying degrees of quality
particularly when it is oubf-hours. A variety of cases are known to ECPAT where children have
been put into placement without any explanation of wihergare or who the foster carers/support

37 Legal Aid Agency. (2018)Standard CiviCont r act Speci fication, General Pr c
exceptions.

38 Crawley, H. (2012)Working with children and young people subject to immigration control Guidelines for
best practice

39 Finch, N. (2017)Lighting the WayECPAT. Available &
https://www.ecpat.org.uk/Handlers/Idoload.ashx? | DMF=1dcfdd044id-4b0+90c3ccbc36649a80

40 Department for Education. (201 Qare of unaccompanied migrant children and child victims of modern
slavery.Available
atttps://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/656429/UAS
C_Statutory Guidance 2017.pdf
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1. Right to Information (Articles 12 and 15)

workers/social workers are. In some such cases known to ECPAT, one patrticular child thought
throughout the weekend that his foster carers were agents of immigration observing him and he
explained that this fear madhim more likely to go missing. Another issue highlighted by
practitioners is the need to giving foster carers access to telephone interpretation services such as
language line as this is not standard practice across Local Authorities. This was denaohisyrat

the tragic circumstances detailed in the serious case review of a young person who committed
suicide following frustration with communicating with his carrs.

For all the abovementioned pfessionals, there are consistent issues with the use of interpreters
and poor practice such dsailing to check if the child and interpreter understand each other,
failing to inform the child of their right to request a different interpreter and refusiggests to
change interpreteé®?

4Henson, R. (2017). Serious C&e v i e w: 4 Y T ohitps:Aevadnfleld. dbkéenfialdisch/wp
content/uploads/2017/10/¥$CRReport.pdf

42 ECPAT UK submission
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2. Legal assistance arfcke legal aid (Article 15)

2. Legal assistance and free legal aid (Article 15)

2.1. How, by whom and from what moment is legal assistance provided to victims of
trafficking? How is legal assistance provided to children?

In recent years ajlrisdictions within the UK have passed new legislation amending the criteria

of the legal aid schemes and the eligibility of individuals applying for civil legal aid. The biggest
changes have occurred in England and Wales, where the Legal Aid, Sentarttingnishment

of Offenders Act 2012 (LASPO) made significant changes to the operation of the civil legal aid
scheme, requiring a capital means test to everyone and increased contributions.

In Northern Ireland, the Legal Services Agency (LSANI) was craat2d15 under the Legal Aid
and Coroners6 Courts Act (Northern Ireland)
of Justice. Reforms to legal aid in Scotland have mainly focused on criminal legal aid, but some
changes have been made to therfana criteria in relation to civil legal aid.

Means testing is common to all threehemes andxamines the financial eligibility of a person
applying for civil legal aid (we delve into the impact of means testing in questioh@ga).advice

is a critcal part of the support that victims need and is crucial to their recovery. Under the current
legislation, across alUK jurisdictions,all presumed victims are entitled to legal aid when they
enter the NRM procesi they meet the financial eligibility @eria. However, the responses
received from NGOs clearly point to a lack of reputable legal aid solicitors and immigration
advisors equipped to deal with modern slavery casasss the UK.

Regrettably,many trafficking survivors across the UK are currently unable to get legal advice
when they need it. This is due to three factors. First, a dearth of trusted legal advisors to take on
cases. Secondly, a lack of timeliness in the advice, as legal aid is prowigieshce a survivor

enters the NRM, but not before. Thirdly, the reduced scope of the current legal aid programmes,
which exclude key remedies such as state compensation, or welfare rights claims.

Evidence provided by JustRight Scotland and TARA pravate overview of access to legal
assistance in Scotland and cites the 2015 Scottish Legal Aid Board monitoring report on the
availability and accessibility of legal services in the area of human traffitkifigs report was
compiled on behalf of the Sd¢sth Government and was published

Both JustRight Scotland and TARA go on to highlight:

AWhile we believe access to legal assistance via legal aid in Scotland should be reviewed, (the
last review was completed in 2015), it is the only review of legahalds area in Scotland and

both contributors provide an overview of important findings from the report, in line with this
evaluation:

1 It recognised that solicitors may be required to assist victims of human trafficking in
engaging with the NRM. Additnally, victims of human trafficking may have a range of

43 See:https://www.slab.org.uk/app/uploads/2019/03/SL-A®nitoring-Report2017 pdf
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other legal issues; in particular the need to regularise their immigration/asylum status, to
secure housing, or being a family reunion process.

1 A gendetbased violence perspective is being integganto legal assistance through the
Scottish Women Rights Centre (funded by the Scottish Legal Aid Board).

1 It referenced an EU funded report on access to early legal intervention, which JRS staff
undertook with First Responders and Home OfficBantland in 2014. It noted the
concerns from the report that Athere is n
formal, of proactively referring a VOT for legal advice simply because her or she may be
a VOT and may therefore require advice in ortterealise their rights as such a
v i ¢ f4ilt fodnd that thidgs not necessarilyoutineas they were informed that referrals
to legal services argenerallymade by the main specialist support organisations.
Nonetheless, there may be latent demandefgalladvice

1 It highlighted the effectiveness of TARA and the Scottish Guardianship Service in ensure
access to specialist legal services as soon as possible.

1 There is no specific category code for human trafficking. The 2015 review of legal
assistancen this area did not see that as a problem, at that point, but highlighted that it
should be kept under review

1 It noted that there are a number of firms in Scotland with significant expertise in
immigration law: it is not clear whether these firms are #ame as those currently
acting for trafficking victims (or whether they would necessarily be equipped to deal with
the more specialist needs of victims of trafficking).

1 Interms of the concentration of legallyded work, their data showed that sinds@
11, both the number of firms submitting relevant intimations, and the number of local
authorities in which applicants are located have increased: there are more firms, doing
more work, in a greater number of local authorities when compared to five ggar

1 The numbers involved continue to be very low. In 2I8,5ine firms submitted
intimations, across six local authorities. Furthermore, favthe of the fiftyone
intimations (78%) were in only two local authorities: Glasgow, Redifrewshire.

1 Given the very low numbers involved, it may also be useful to consider the totals across
the whole of the time period above.

0 Between 20101 and 201516, there were 215 cases received (under the category
codes ASY/IMN). A total of seventéiems submitted intimations.

o Interms of concentration of particular firms, the top four firms by volume
submitted over 80% of total intimations. The firm submitting the highest number

44 |bid.

20



2. Legal assistance arfcke legal aid (Article 15)

of intimations submitted 39% of intimations alone. The firms submittie bulk
of legal assistance applications are based primarily in Glasgow, though these
firms appear to be providing services across multiple local authorities.

In terms of the geographic coverage of legal aid provision in this area, betweer1 2010
and 201516, legal assistance applications were received from applicants in 15 of 32
local authorities. (In the most recent year there were intimations received from only six
local authorities).

These were unevenly spread: intimations from Glasgow accofanté8% of the total.
Intimations from Renfrewshire accounted for 11.6% of the total, the second highest.

The report noted that it does not have sufficient data on the extent and geographic
prevalence of trafficking cases to come to any conclusionsvelsether there might be
specific areas where it is probable that an access problem is occurring. The National
Referral Mechanism Statistics provide only a Scotlevel overview, rather than details
of where trafficking referrals are made at local autlpitevel.

To date, all firms doing human trafficking related legal aid work appear to be based in
Glasgow (with a very small number based in Edinburgh or Aberdeen). None of the firms
are based in more rural areas: however, data does suggest that Glwsged firms are
providing a service to victims of trafficking based in other areas of the country.

The report suggested that the provision of legal services to victims of human trafficking
in remote rural areas may depend to some extent on appropriateatdiigks between

first responders (including advice agencies) and legal services. More broadly, consultees
highlighted the importance of support services as means of linking potential victims of
trafficking to legal services, and suggested that whergetBapport services are not

utilised (for example, if a trafficked child were to lack a trafficking guardian) victims may
face difficulties in accessing legal services.

The report stated that they currently, have no data available to us, nor reportdenade
us, which suggest that there are systemic problems with the availability and accessibility
of legal services in these areas, in general terms.

For individuals seeking legal advice on human trafficking, we assess that the market is
currently narrow, wih expertise concentrated in a few providers. Those using legal
services will often be dependent on referrals by support agencies, with proactive referral
and engagement by legal services important for ensuring uptake. We would also assume
that individualsalso approach more specific organisations in the third sector for
assistance with broad support needs, engaging solicitors (probably legally aided) for
more formal processes.

Overall, our assessment on the currently available data is that there isrisloof
systemic problems with access to legal services.

21



2. Legal assistance arfcke legal aid (Article 15)

The picture of human trafficking in Scotland has changed since 2015. There has been increasing
numbers of individuals identified across the whole of Scotland. The nature of this crime has
become more compledustRight Scotland and TARAeaecognising thieall individuals require

a broad set of legal advice, and not just immigration or asylum advice, related to their status as
a victim of human trafficking. This includes individuals who have a secure immigration status or
are British. We would recommendattanother review is undertaken by the Scottish Legal Aid
Board in this ared?

Legal assistance is not easily accessible or availaldéer parts of the Ui Al t hough, Vv i
can access immigration legal advice on otmemrimmigrationadvice (compensation, family law,
welfare law) are hard to access and not seen as rights or entitlements in the way the convention is
enacted ‘M Whh ¢ st Ksteagaidally availdble, accessible through legal aid
providers across the countiysubject to applicants meeting the legal aid eligibility criteria

i s, i n practi ce,*Aocesat kgal assistanee Waorepeatedlynrgfarenced as
Apatchyo in England and and Wales, with | ega

2.1.a Problems with the collection of data on legal aid

As reported by ATLEU, there have been two recent Parliamentary Questions about the numbers
of victims of modern slavery accessing legal ad{fcEhe first was asked on 1 December 2017:

To ask the Secretary of State for Justice, how many victims of human trafficking have received
Legal Aid in each of the | ast three years. o

It was answer by Dominic Raab, then the Minister of State, Ministry of Justice:

The Legal Aid Agency cannot identify all applicants for legal aid that have been victims of
trafficking, as such a status is only captured in certain cases, for example where an indsvidual
bringing a compensation claim against their traffickers. Victims of trafficking can also access

ot her forms of | egal aid, although such case
20142015 51
20152016 34
20162017 39

ATLEU expanded on these findings:

ADuring a recent meeting between ATLEU and c

45 JustRightScotlandand TARA submission.

46 Unseen UK submission.

47T ATLEU submission.
“hitps://www.parliament.uk/business/publications/writtgrestionsanswersstatements/written

question/Commonsf 7-11-21/114965Aandhttps://www.parliament.uk/business/publications/written
questionsanswersstatements/writteigquestion/Commons/201@5-09/14245%
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Agency, in 2019, they indicated that there was not an intention to improve the collection of
information on victims of trafficking accessing legal aid. Notwithsdai ng t he Legal A
failure to collect information the figures provided by Government in answer to these
Parliamentary Questions suggest the number of victims accessing legal aid are minimal and a
fraction what is needed by this group.

Dominic Raab gives the example of the Lega
bringing compensation cl ai ms against their
functions for controlled work (ie Legal Help and Controlled Legal Represenjatan also

identify some victims applying for nasylum immigration advice, the figure given for the total
number of victims accessing legal help for this type of case was 124, an average of just 41 per
year. Over that same 3 year period from 2014 thegee 9,404 victims referred into the NRM.

These numbers suggest that just 1.3% of those referred into the NRM are currently able to access
legal aid for advice in respect of a potential compensation claim against their trafficker and
immigration (norasylum) advice on leave to remaih.

The second parliamentary question was asked on 16 May 2018 by Anne Marie Morris:

To ask the Secretary of State for Justice, what estimate his Department has made of the number of
potential victims of modern slavery whave (a) sought free legal assistance and (b) been denied
such assistance in each year for which information is available.

This was answered by Lucy Frazer, then The Parliamentary {Seteetary of State for Justice:

The Legal Aid Agency cannot identifly applicants for legal aid that have been potential victims

of modern slavery, as such a status is only captured in cases where the legal aid scheme makes
specific provision for such individuals, for example, immigration advice for those identified as a
potential victim of modern slavery though the National Referral Mechanism. Victims of modern
slavery can also access other forms of legal aid, although such instances will not be discernible
from the LAAOGS systems.

Legal aid for potential victims of modeslavery is available by way of Legal Help or Controlled
Legal Representation. However, as the application process for this type of legal aid is devolved to
the instructed solicitor, the number of instances where such legal aid was sought or refuséd canno
be reported on, and furthermore such cases can only be identified when they are reported to the
LAA after their conclusion.

For Civil Representation, decisions on funding are taken by the LAA and it is possible to identify
applications and refusals atétoutset of the case. The information below shows how many legal

aid certificates have been issued to victims making claims for damages which arise from
trafficking. These figures only relate to public funding where we know the applicant is potentially

49 NRM statistics 2017, page Bttp://www.antislaverycommissioner.co.uk/medidl&82017Znrm-end-of-year
summary.pdfThe table shows the total number of referrals into the NRM from 2014 to end of 2016 as follows:
2339, 3261 and 3804.

50 ATLEU submission.
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2. Legal assistance arfcke legal aid (Article 15)
a Mctim by the nature of the service sought and will not include other cases where a victim may
have sought legal aid.

Qualifying for free | egal assistance wil | de
cases where a means test and a meritatest be undertaken in order to obtain legal aid.

Applications made Applications refused
20142015 5 0
20152016 14 1
20162017 9 0

ATLEU qualify this evidence by explaining:

AThe statistics pr ovi certdicatesfor tivil epresdntatarewene not n - r
entirely consistent with data held by us at this time, with the cited number of refusals
misrepresenting the situation. Following the advent of LASPO virtually all, if not all, applications

for legal aid for avil representation certificates in damages claims for victims of modern slavery
were made by ATLEU at this time. It was our experience that the majority were not granted and
that they were subject to lengthy delays whilst failures to grant legal aidlveérg challenged,
with some cases taki*hg up to 4 years to reso

A case study provided by ATLEU al so -makmd!l i gh
on legal aid akighly reticent and obstructive.

AMartin was tr af fpurpokesotlabauoexploitagon. Hi&kwas required th work

6 days a week in a factory and was threatened and verbally abused. An application was made for
investigative representation in order to consider a complaint under the Protection from
Harassment Act 2 (PHA) on the basis that the treatment amounted to harassment within the
terms of the Act. The LAA responded to the &
we do not see how the treatment you describe could amount to harassment. S7 of sag<PHA

t hat harassment can mean 6alarming a person
word harassment in 4 online dictionaries which give the following definitions:

A To trouble, torment or confuse by persistent attacks, questions etc.

A Annoying or unpleasant behaviour towards someone that takes place regularly
A Behaviour that annoys or upsets someone

A Disturbing, pestering or troubling repeatedly, persecution

An internal review was sought of hetrdleganticaséd 6 s

51 ATLEU submission.
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law on harassment be considered, as opposed to dictionary definitions. A query was also raised
as to whether the decision maker had access
response it was statedt dibasen intbeiumrge rwefadr r
further refusal of funding steps were taken to initiate judicial review proceedings. Unfortunately,
Martin said that he was too scared to bring
hiscompensaton cl ai m agai®st the traffickers. o

2.1.b Restrictions in the scope of legal aid

Several respondents pointed out that the legal aid provided to trafficking survivors by the UK

authorities continues to be substantially limited, with major gaps suck &ckhof legal support

for survivors before they access the NRM; the absence of support for persons involved in the
process of being identified as trafficking survivors; or the unavailability of legal aid in to access

compensation under state compensaticremes' (ie. CICA)

Currently, legal aid for prlIRM advice is not currently in scope under the Legal Aid, Sentencing
and Punishment of Offenders Act 2012. This fails to provide potential victims, with advice in order
for them to make an informed choicaded on their options and give properly informed consent

as to whether to enter the NRM. notal solicitoesare x per
completely proficient in their &ttsheuldbeoted di ng
that some victims may be able to access advice prior to official identification through the NRM if
they are claiming asylunbut in that case advice is normally limited to a maximum of two hours

of work, as the maximum fee that can be recoveredréoagylum work is £100n addition, there

are small pockets of pfieono advice available p/dRM. PreNRM advice is also covered by legal

aid in Scotland:

AA | awyer who specialises in cases involving
corsiders that early legal advice actually gives victims confidence in entering official systems such
as the NRM. However, in England and Wales many victims often cannot access legal advice until
they have a reasonable grounds decision that they are a vidthis is unsatisfactory, as whilst

an NRM decision is not an immigration decision it does have immigration implications e.g. risk of
deportation, the ability to apply for discr ¢
deportationorremovafi a vi ctim has a*cri minal hi story.

JustRight Scotland confirm that:

ASpecialist | egal advice pre NRM is essenti a
it ensures that any referral has a higher chance of remaining within the NR&Asy=or

instance, we have spoken to women who have been very upset to realise how widely and quickly
their information had been shared after entering the NRM including police contacts the day

after. This leads to fear and mistrust in the process andaserethe risk of someone

withdrawing from the process. In the alternative, where a woman is aware of this beforehand

52 ATLEU submission.
53 BRC submission.
54 Hope for Justice subission.
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she can make an informed decision to refer in (and often will) and therefore expects how
information >vill be shared. o

Expanding on theestatement$urther, Scottish contributorgtated:

AWhil st individuals absolutely do obtaiin acc
this is provided under an immigration category code. It therefore would not cover individuals
who are British Citizens or who have a secure immigration staicts as settled EU nationals.

The 2015 review of the legal aid board into this area and referenced above, did acknowledge

that there was no specific category code for human trafficking. The 2015 review of legal

assistance in this area did not see that gsablem, at that point, but highlighted that it should

be kept under review. At that time there was a low level of British and EU nationals being

identified in Scotland. This is no longer the case. There is an understanding that identification of
British and EU settled nationals will continue to increase and a review of a separate legal aid

code allowing solicitors to provide funded advice. At the moment, this advice would be provided
pro bono by the NGO ®*f egal sector such as JRS

The Immigration Law Rrct i ti oner sé6 Association (Al LPAO)
Review of Legal Aid for Victims of Modern Slavery some time ago, noted that:

AA positive reasonable grounds decision und:e
the gateway to legahid which should be provided at an earlier stage, at the point of first
identification. The support of a | egal repr
(or lack of options) may be what persuade a person to engage with the NationalaReferr
Mechanism in the first place. First, without legal advice, fear of detention and removal if they
identify themselves to the authorities are powerful incentives for trafficked and enslaved persons
to stay’ hidden. o

In addition, ILPA point out thaby the time the reasonable grounds decision has been made
deadlines for immigration cases may have passed and without assistance from a legal advisor
wrong decisions can be made °Asnotadbgthetmajeritypfe r s o
ci vil S 0 c i e tthe spirit off ECAT amchtheiDoeatise, is clearly to ensure that victims
receive immediate assistance, including legal assistance, to enable them to come forward and feel
protected a%d supported. o

As ATLEUGO®s s u bledr she lack of peNBM legal aid means that survivors are
required to make the critical decision to enter the NRM without sufficient information, within a
very short period of time, and under very stressful circumstances.

55 JustRightScotlandand TARA submission.

56 JustRightScotlandand TARA submission.

57ILPA Response to the Ministry of Justice Review of Legal Aid for Trafficking and Modern Slavery
Compensation Claims, $May 2016

58 |LPA Response to the Ministry of Justice Review of Legal Aid for Trafficking and Modern Slavery
Compensation Claims, $May 2016
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AA lack of advice at the pfidRM stage may leave victims unwilling to enter the NRM if they are

not <c¢lear about iIits impact on their i mmigra
identify themselves to the authorities are powerful incentives for trafficked and enslavetw perso
to st ay’Maind/desmu.piport organisations find it ir

accounts given without access to interpreters will necessarily be incomplete or perhaps erroneous.

The Home Of fi ce annefuunncdeede stohpafta siiad oevteyr on meinlt |
adult victims leaving immediate situations of exploitation can be given assistance and advice for
up to 3 days before deci d Thighigblightstha eeednfar pre t o
NRM legal advice. Indepegadt legal advice should be available for f]d&M advice so that
victims can make a fully informed decision before entering the NRM, understanding both the
strength of their trafficking case and its impact on their immigration status, in order that they can
give informed consent to enter the NRM process. It is concerning that not all victims will be able
to access this pr&lRM advice. Were it provided through legal aid rather than places of safety, it
would allow all victims to access the advice.

Case stugt AB is a victim of trafficking from an African country. He was brought to the UK and
held in exploitation for over nine years, working in car washes, garages and painting houses. He
was never paid by his traffickers and would work without proper clothimyfood, sometimes
seven days a week. He was sexually assaulted and verbally abused by the people who held him.
AB was detained by the Home Office in 2015 and held in different immigration removal centres.
He claimed asylum but this was refused and hetola he would be removed from the UK. At this
point he had no immigration solicitor. He talked to someone from a visitor's group about his
exploitation and told him he could approach the Salvation Army for help. He was interviewed late
at night by the Saation Army for 20 minutes and signed their form referring him into the NRM,
without reading it as he was paralysed by the fear of his imminent removal. He was told he would
have a proper interview about his case with the Home Office later. He was Wesnagnegative
trafficking decision.

AB managed to avoid removal and was released from detention. He finally received advice from
an immigration solicitor who prepared a fresh claim for protection with a detailed witness
statement that led to his casermereconsidered under the NRM. He eventually received a positive
conclusive grounds decision confirming that he was trafficked, some three years after he was first
given a negative trafficking decision. AB has been diagnosed withTRagnatic Stress Disder,

linked to his experiences in exploitation. His trafficking case was turned down in 2015 due to an
alleged lack of information about key parts of the case. With the assistance of a solicitor fuller
information was provided and his account has now kemoepted by the Home Office. This
information could have been provided in 2015 if AB had had access to the legal advice he needed
from the start. With the help of a lawyer he would have understood the importance of making sure
the Home Office had accuratketails and had more time to tell his story. AB had not understood
that his exploitation was wrong and worth investigating which is why it was disclosed so late in

80 |LPA response to Ministry of Justice Review of Legal Aid for Trafficking and Modern Sia¥empensation
Claims, 21" May 2016

51 https:/fwww.gov.uk/government/news/modeasiaveryvictims-to-receivelongerperiod-of-suppot
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the day. He should have had access to free independent advice at that point when he was
corsidering a referral into the NRM, to understand the process and have help to put forward a
proper account of the key parts of his story. His refusal, the time he spent in detention and the long
wait for his case to be réconsidered could h

Another critical gap in the UK legal aid framework is the absence of legal support to persons who
are in the process of being identified as survivors of trafficking in human beings.

ALegal assistance i n prepar i ngisa&wtimbttraficekngt o d
is only available where this is done in connection with making an immigration application.
Therefore anyone without an immigration application is unable to access legal assistance in
connection with trafficking identificatioritish citizens would be excluded. They may be able to

get assistance at a later date once a negative RG or CG has been made as explained above. (...)

The identification of a victim of trafficking will rely heavily on the account given by the victim
thenselves. For good decisions to be made it is vital that victims are given support to provide the
Competent Authority with the most complete picture possible. Victims of trafficking cannot be
expected to provide adequate evidence without legal advice @pdrsuMany victims do not

speak English, and thus require interpreters; many are traumatised and have difficulty disclosing
until they are in a safe, therapeutic environment; and many will simply struggle to put forward a
coherent account of their expeniges orally or in writing. Moreover, victims require a lawyer to
engage with complex legal frameworks to demonstrate how their circumstances fulfil the necessary
criteria for identification. At present it is not clear that legal assistance to victimsaaid®
evidence to the Competent Authority is within the scope of legal aid. Legal assistance at this stage
is not within scope for legal aid unless a lawyer can successfully argue that the evidence being
obtained is an integral part of an immigration amaltion that is within the scope of legal aid.

This kind of case by case approach is expensive for the lawyers making the applications, causes
delays for the victims and is an unnecessary administrative burden on government.

In 2017 ATLEU brought the casé&(R (LL) v Lord Chancellor CO/3581/20%. L 6 s par ent s
when she was a child and a family member brought her to the UK and forced her into prostitution.
After three years she escaped. That was over 14 years ago. She has lived precariouslynreliant o
others, ever since. She still experiences significant and documented trauma associated with her
experiences. After getting advice from a charity and a referral into the NRM system she is now
getting help from a support worker and some financial supptite she waits for her final
trafficking decision. ATLEU assisted her to apply for discretionary leave to remain so she can feel
safe enough to engage with specialist therapy and finally have the chance to rebuild her life. The
Legal Aid Agency refused fund a medical report that was needed to answer questions from the
Home Office. This report was necessary to es
help show why she is a victim of trafficking and so eligible for a grant of leave finsthglace.

Legal aid was refused and it took almost a year and judicial review proceedings for the Legal Aid

62 ATLEU submission

63 See more information about the case of (R (LL) v Lord Chancellor CO/3581/2017) in the LAG article he
https://www.lag.org.uk/article/204954/thegalaid-agencyhasfinally-concedeebverimmigrationadvicefor-
victims-of-modernslavery

28


https://www.lag.org.uk/article/204954/the-legal-aid-agency-has-finally-conceded-over-immigration-advice-for-victims-of-modern-slavery
https://www.lag.org.uk/article/204954/the-legal-aid-agency-has-finally-conceded-over-immigration-advice-for-victims-of-modern-slavery
https://www.lag.org.uk/article/204954/the-legal-aid-agency-has-finally-conceded-over-immigration-advice-for-victims-of-modern-slavery
https://www.lag.org.uk/article/204954/the-legal-aid-agency-has-finally-conceded-over-immigration-advice-for-victims-of-modern-slavery

2. Legal assistance arfcke legal aid (Article 15)

Agency to agree that discretionary leave applications for victims of trafficking in the NRM, and
the associated work on conclusive identificatiare within the scope of legal aid. As a result of
the case the Legal Aid Agency published guidance of‘this.

The NRM is a separate process to the immigration process. It is complicated and there should be
clear provision in new law that advice just abalentification as a victim can be covered by legal

aid. Similarly, reconsideration decisions are not clearly funded under legal aid. Some solicitors
will prepare reconsiderations as part of an immigration case. Others may demonstrate that there
are publc law grounds for opening a public law file. However, there is little clarity within the

l egal aid specification whether thPs work is

Lastly, legal aid is not available for survivors seeking state compensatiom leéoCriminal
Injuries Compensation Authority (CICA) England and Walesyhich is in many cases the only
realistic avenue for obtaining compensation.

ATLEU stated:

AFor many victims of trafficking an applicat
(CICA) is the only route to obtain compensation. Typically, these victims are unable to identify
their trafficker, or their trafficker will have no significarassets. Often they are simply too
vulnerable to face their trafficker in court or contemplate further legal proceedings. There is
currentlynolegal aid available for victims of trafficking wishing to submit an application to CICA

or appeal a refusal.

TheExceptional Case Funding regime is purportedly in place to provide legal aid to those who
would otherwise suffer a breach of a Convention or EU law right. However, the Legal Aid Agency
does not accept that an application to CICA involves the determirati©anvention or EU rights

and so routinely refuse applications. Howev
within the Council of Europe Convention on Action against Trafficking in Human Beings and EU
Directive 36/2011. An applicatiom tCICA is therefore the determination of a Convention or EU
right. Where applications are made for CICA matters, legal aid funding is almost always refused
in the first instance, regardless of the complexity of issues or vulnerability of the victim and eve
where opinion is provided by expert counsel, blanket grounds of refusal aredfiade.

In Scotland, JustRight Scotland and TARA explained:

ARegarding CICA advice, it is true to say t|
advice, but this des not mean that it is accessible to individuals. Whilst, legal aid may be granted,

it is becoming more difficult to obtain the level of legal aid income needed to complete the
applications for victims of human trafficking. This has coincided with prieatdirms ceasing to

5nttps://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/716499/Clar
ification_of immigration funding_intrafficking cases.pdf

65 ATLEU submission.
66 ATLEU submission.
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provide this area of work to victims of human trafficking (who previously did so to victims of
human trafficking).

We know of only 2 law centres who now provide this service in Scotland and JRS is increasingly
being called on to meet this gap for all victims of human trafficking.

We suspect that this shift from the Scottish Legal Aid Board is for the same reasodgliehi
difficulties in England and Wales because of the questions we are asked in terms of trying to
secure the correct amount of legal aid funding coupled with the cessation of other solicitors
doing this work at the same time.

This is compounded by a d&on in the Scottish courts regarding non legal NGOs providing
assistance to make applications for CICA. As a result of that case, all NGOS have ceased to
provide this level of assistance. We however agree with the position taken that legal advice is
required.

JustRight Scotland and TARA would therefore state that it is the same position as England and
Walesi it is technically in scope but the way it is being administered is shutting out groups of
individuals from applying unless they can access oneedfietv specialist lawyers who do this

In England, letween April 2014 and April 2018 ATLEU made 30 applications for Exceptional
Case Funding in relation to CICA matters

AAIl 30 were refused following the initial ECF application on the basis thatlieats did not
require legal advice and assistance to successfully access compensation through the CICA scheme.

w

0 In 5 of these cases internal procedures were exhausted arat{ioa correspondence

sent, following which the LAA withdrew its decision. Fagdivas subsequently refused on

an alternative basis requiring a further internal review before judicial determination could

be sought. This resulted in an average delay of 12 months before any steps could be taken
to advise in relation to CICA

O«

In 2 of thee cases funding was granted prior to CICA appeal hearings but only following
Judicial Review praction correspondence.

In 2 of these cases it was necessary to issue Judicial Review proceedings before the LAA
reversed its position.

O«

In 9 of these casesthei ct i ms di sengaged foll owing a
funding would require a further legal challenge, leaving them without compensation.

O«

In 12 of these cases the victims were still in the process of reviewing or making new ECF
applications.

O«

The Legal Aid Agency maintains that an application to CICA does not require legal advice and
assistance, as it is merely a form filling exercise. However, the CICA scheme was not set up with
the phenomenon of trafficking in mind. Sufficient guidance has notiége=d to CICA decision

67 JustRightScotlandand TARA submission.
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makers, as a result those victims attempting to access the scheme without advice are those least
|l i kely to obtain compensation. The Legal Aid
considerations as opposed to a genuiekef that the scheme can be accessed and compensation
obtained without legal assistance. It is notable that where a negative funding decision is
challenged by way of an application to the Administrative Court, the LAA have not submitted a
response butdve sought to settle proceedings, thereby avoiding a precedent being set which
provides judicial scrutiny of the problem.

Manyv i c tekpress@nger and frustration at the ECF process. Protraction and delay can result
in the CICA process taking several years. Assult,victims disengage.

Case studyPatrycje® was trafficked to the UK for the purpose of sexual exploitation. She was
forced to work in a brothel under threat of violence. Eventually Patrycja was able to escape and
reported her traffickers to the Police. Pat
brought due to a lack of evidence. Patrycja applied to CICAdompensation. She was unlawfully
refused an award on the basis that the lack of a prosecution meant that it could not be determined
t hat she had suffered a cri me. Pat-fieyTocijuaal. s oug
She applied to the Legald Agency for Exceptional Case Funding. This was refused leaving her

to prepare and present her appeal alone. An internal review of the refusal of ECF was unsuccessful
with the LAA maintaining that Patrycja was not entitled to legal representation.iducdigiew
proceedings were commenced on Patrycjabs be
proceedings; they conceded that Patrycja should have been granted legal aid. As a result of the
need to challenge this refusal of funding decision theolgten at i on of Patrycj a
compensation has been delayed by 2 years. The LAA was also liable for the costs of the judicial
review challenge which amounted to over £9000. This was in relation to an application for legal
aid of just £4000. Thisase study is illustrative of the obstructive conduct demonstrated by the
Legal Aid Agency towards victims of trafficking seeking legal aid.

Case study Sonia was trafficked to the UK for the purpose of labour exploitation. She was
required to work lengthfiours in a textile business for which she received no payment. Sonia was
fearful as she was subjected to threats in the event she disclosed her treatment. However, she was
eventually assisted by the police and gave evidence at trial leading to the comwatther
trafficker. Leading up to the criminal trial Sonia and her family were threatened with violence to
deter her from giving evidence. Sonia was diagnosed as suffering from a mental injury attributable
to her experiences. She was refused compensatidar CICA on the basis that she had not
suffered an immediate threat of violence; it was considered that the time between the threat and
the work she was compelled to do amounted to a threat to harm in the future. Sonia applied for
ECF to challenge theatision. She was refused legal aid on the basis that she would not require
legal advice or assistance to make representations to CICA or in the alternative she could attend
and represent herself at any appeal hearing. Sonia is illiterate in both Engl&sihemmother
tongue. Sonia then required advice in connection with judicial review proceedings against the

68 Names have been changed throughout this submission
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LAAG6s refusal of funding and was in the mea
likely to be delayed for at least 18 months whilst theifumis sought.

Exceptional Case Funding (ECF) applications are still being made in low numbers. In practice
victims of trafficking and their support providers are unable to make effective applications for
ECF and in ATLEUOGs e x p ®dose.rrewelegahadlawyetsanake the a
applications, and where they do it is most likely to be within an area where there has previously
been success and they consider it highly likely that the application will succeed. This is because
the lawyer prepargthe application at risk: if it does not succeed they will not recover funding for

the cost of their time and be left out of pocket for the cost of any disbursements, for example,
interpreters. Given that victims will very often require interpretersye aiitial instructions, most

legal aid lawyers would not have a budget to incur such costs when they will be unable to recoup
them.

There are also a few other areas of law that are not in scope for legal aid which some victims may
need. For example, thoséth family law issues, legal aid is generally not available such as for
contact with children and in the absence of domestic violence. For victims who suffer exploitation
again after escaping their trafficker legal aid is not available to enforce timgpi@/ment rights,
rendering risk of exploitation and trafficking greater. Their only option would be to apply for
Exceptional Case Funding and rospects of se

ATLEUOGS submission absvednmest astehstioonctiovt
access to legal aid in trafficking compensation claims, and to the fact that, when survivors actually
file a request for | egal a i-nebking s highly mdonsistens e s
and isfrequently delayed.

il n ATLEUOGOS experience very few victims are
options by the majority of the NRM support providers. This is largely due to employment law being
taken out of scope as a category of law foalegyd in 2013, when LASPO came in. Since then
there has been no contract for this area of law.

The government search engine to find | egal a
an entry for O6compensat i on ftraHfickiggeThis \las motpatinc a n
place after ATLEU challenged the limited number of matter starts provided for this area of law
nor following the increased provision of matter starts from 6 March 2017. The search engine has
still not been updated, despithe commencement of new legal aid contracts in September 2018,
which allowed providers to tender for up to 100 miscellaneous matter starts (ie. up from just 5) to
undertake this worKk. ATLEU has drawn the L
unfatunately this simple amendment has still not been made and we understand that it will not be
undertaken in the foreseeable future.

The other Government website 6Check i f you
public to check whether they are able to get legal aid and find a lawyer near them, also fails to
identify Trafficking Compensation Claims as a potential arealabls to them. Under the

69 ATLEU submission.
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Employment banner there is an option to click if you are a victim of trafficking, and you are then
directed to a telephone service to check if you qualify for get legal aid. This is insufficient: there
needs to be a clear heading the opening menu that says Trafficking Compensation Claims. For
many victims an employment claim is not an option and they will be unaware that legal aid is
available for them to bring a compensation claim. A victim or their support provider will aften n
recognise exploitation as an employment relationship, especially if they think what happened to
the victim was il legal. The AEmMpl oyment oo he:
could be made. (...)

Whil st oO6TraffickingeCbmpbnsatl bp €1l ai msbdpabd
the legal aid scheme is administered for this group has the effect of shutting out most victims of
trafficking from receiving | egal ai d. Legal
are poor. Refusals of applications are frequent, often due to a failure to understand the applicable
law or apply lawfully the legal aid regulations. There is a lack of clarity within the Legal Aid
Agency on how cases for victims of trafficking should be hdndleere is also evidence of more
obstructive conduct. Both are wasteful, resulting in unnecessary and adversarial litigation against
the state at significant expense to the public purse, whilst denying legal aid to those who need it
most (...)

The Goverme nt 6 s a p pr ormakihg on legal die in traffickingnhcompensation claims

has been highly inconsistent and obstructive. This is illustrated by the different outcomes and
reasoning deployed in 15 cases, involving 15 victims of trafficking alhomamvere brought to

the UK for the purpose of labour exploitation. Each was required to work in a factory for onerous
hours and none received a salary in line with the National Minimum Wage. Each was diagnosed
with psychiatric injury resulting from theirdatment. The only material difference in their cases
was the length of time spent within the factory. Applications for legal aid were made for each of
these clients. The table below sets out how the LAA handled these fifteen applications for legal
aid.

Client Date initial application Date application granted / Approximate length of time
made to LAA able to access Legal Aid to obtain legal aid

1 September 2014 October 2014 1 month

2 April 2014 June 2016 2 years 3 months

3 September 2013 Decembel014 1 year 3 months

4 April 2014 June 2017 3 years 2 months

5 October 2014 April 2018 4 years 6 months

6 January 2014 March 2016 2 years 2 months
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7 April 2014 March 2015 11 months

8 April 2014 January 2017 2 years 9 months
9 August 2013 August2014 1 year

10 March 2014 No granti client

11 April 2014 January 2016 1 year 9 months
12 April 2014 January 2017 2 years 9 months
13 November 2014 November 2016 2 years

14 April 2014 August 2016 2 years

15 July 2014 March 2017 2 years 3 months

Of the fifteen applications only two clients were granted legal aid in under a year of funding being
sought. On average it took clients two years to obtain a legal aid certificate. Four clients were
granted legal aid following aeferral to the Independent Funding Adjudicator, three were able to
access legal aid following ATLEU's judicial review against the Lord Chancellor of the Legal Help
matter start provisions for trafficking compensation claims. Eight were eventually glegedd

aid following expensive and tire®@nsuming internal reviews by the LAA and/or following formal
complaints.

This inconsistent approach to decision making has protracted the litigation against the traffickers
and has resulted in the traffickers dederg the claims indicating that they intend to raise
preliminary points, which they likely would not have taken had steps to issue proceedings been
taken as soon as the clients presented. The delay could also result in very significant financial loss
to the clients if the Court is not willing to extend tinf8

2.1.c Lack of reputable legal aid solicitors and advisors, especially in certain regions

Civil Society respondents algwovided an overview of the problems concerning the legal aid
provided withinthe NRM itself, in terms of geographic restricti@swaiting lists that result in

legal aid desertdn 2017, ATMG conducted a scoping exercise to ascertain the legal provisions
for potential victims of trafficking in England and Wales. Feedback waegat from over forty
respondents ranging from support providers, policy officers, researchers, and a number of different
solicitors working with victims who have experienced human trafficking for immigration and
public law purposes. Overwhelmingly, thespenses received from scoping commented on a lack

of reputable legal aid solicitors and immigration advisors who were equipped to deal with modern
slavery cases.

70 ATLEU submission.
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Although the issue of availability (or lack thereof) of legal aid solicitors was highligtetbee

of an issue in the north of England, this was generally due to geographical distances; especially
outside of large towns and cities. On average, availability to reputable and reliable legal aid
solicitors was greater in the south, particularly ia ¢neater London area. However, the lack of
availability and reputability was still reported to be an issue in this region of the UK. Access to
safe, reliable and reputable legal advice is largely dependent on several key factors: capacity; what
accesstb egal advice prior to entering the NRM v

Research conducted by the British Red Cross founadrthay of the survivors supported through
their joint project with Ashiana and HesttaeSTEP Project had

Al acked access to good | e gaparticaldrly outside Londona sy |
in the West Yorkshire and East Midlands regions of the pilot where there are only a small

number of immigration solicitors with the relevant knowledgeredt and experience in
trafficking @dnd exploitation. o

I n the wider experience of the British Red C
reluctant to apply for exceptional case funding (ECF), when there are other legal aid cases that
are readily available to represent. We have also found that there can be misunderstandings of
what falls within the scope of legal aid. For example, we have frequently encountered the
misconception that those within the NRM need to be in receipt of asylum supmméss legal
advice, which has |led to ®felays in accessing

As evidence of the existence of areas in which legal aid is inexistent or unavailable is unavailable,
ATLEU referred to the report finnigi@tiony legalsaid a n d
Ma r K4andto several interviews with practitioners mainly from the North of England:

Al n -26L8 ATLEU has sought evidence from organisations providing services to victims of
trafficking i n response tt-bmplemmdntation GReviesvr Thise nt
overwhelmingly confirmed that victims were struggling to access legal advice.

060There are in our experience huge | egal aid
London there are still capacity issues for good legaresentatives. Hope for Justice struggle to

find legal aid immigration providers with knowledge and capacity in significant parts of the UK
including but not limited to the North West, North East, Midlands, South East, South, South West,
West and Soutkorkshire i.e. in all the areas where the victims we advocate for are residing. As
modern slavery is a specialism within a specialism our experience is that legal aid immigration
deserts are more acute for victims of modern slavery. Even in areasdvifieis competent in

the area often these advisers are at capacity, waiting times can now be well over 8 weeks for an

“https://www.redcross.org.uk/abeus/whatwe-do/we speakup-for-change/humatrafficking-and
slawery/afterthe-nationatreferratmechanisnreport

72BRC submission.

78 BRC submission.

“Wilding Jo (2019) o6Draughts and deserts: A report on
http://www.jowilding.org/asylum_legal aid.html
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advi ser and in some areas it could be 12 mon
Hope for Justice.

601 am c o n sdka bytother NGOs/iindivgduals where they can refer victims of trafficking
for immigration advice in the north. There seem to be very few solicitors who specialise in
trafficking claims either at the JR, compens

0 D u ehe short litnitation for JR or for putting in grounds of appeal to the tribunal, timely and
effective | egal representation i s so importa
they need when they need it up here. So, for example negativeirac ki ng deci si on:
challenged and then weigh against the client when it comes time to further leave applications or
asylum appeal s. 0

o1 know sever al of the support organizati ons
Justice, allstruggle to find enough experienced solicitors to refer their clients to or who have
capacity to pick up cases at short notice. 0
North of England.

OWe have clients al |l &sanddHsnsberi North Wesd, Ndrtth East étc.)E n g
some of whom really struggle to access appr
victims of modern slavery in the north of England, Rachel Mifamoze, Service Manager,
Ashiana Sheffield.

o0 |  thh biggdst issue | have come across is that working with survivors of trafficking is such a
specialism, and ATLEU have that specialist knowledge of trafficking. We typically work with firms
who are immigration specialists, so trafficking just comes aémnpart of the package, which can

leave some gaps in knowledge. With our really complex cases, we can really struggle, especially
when they get dropped by their | egal repres
slavery in the north of England.

AVery few firms here still doing i mmigration
not very well supported. |l t6s a dispersal a
interpreters who wor k i n tlherynessg Bu\whatd gddsaup c o i

to is a near impossibility trying to get people to do anything that is off beat. We talked about getting
ECF for our statelessness cases and referrin
are not the providrs to take the cases on. Those who are here prefer fast turn over, standard
asylum. There are enough new arrivals here,

the more complicated cases. |t 0<sulaitmdansthati ¢ p
6victimsé really arenot getting the | egal S
stretch? | think that North West (Liverpool
suppose you could open an office heredouly o u ? 6 . Person [A] referr

for legal advice.

0A not infrequent problem faced presently is
have been trafficked or abused for 5 years and could meet the rules to qualify for permanent
residence in the UK. No local legal aid provider will touch thédee biggest local legal aid
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provider refuses to take on these applications saying they are out of scope of legal aid. If so there
seems no point approaching other | egal aid f
for legal advice.

Lack ofaccess to legal advice is resulting in victims being unable to obtain their entitlements.

Case studyl ucy was trafficked as a minor for domestic servitude. In the years after she escaped
her traffickers she suffered repeated sexual exploitation. Lucy lived in the east of England. She
was represented by a ndegally aided immigration advisor as she couldt find a legal aid
solicitor in her area. Thadvisor failed to identify that she was a victim of trafficking and she was
not advised about a referral into the NRM. Instead she was advised to make an application to the
Home Office on the basis of hereliin the UK. She was detained by the Home Office just a few
weeks later; she was told the application that had been made was invalid. The advisor
subsequently abandoned her as she could not afford to pay. She would have been eligible for leave
under the Irmigration rules based on her private life, if the application had been made properly.
She would have been eligible for legal aid to make the application based on her life in the UK if
she could have found a legal aid solicitor to help her. By the timfoahd a legal aid lawyer she

no longer qualified for leave on that basis. She was later found to be a victim of trafficking after
receiving |l egal aid advice anfd was eventuall

Geographical coverage is also problematic in Scoflandbvious reasons related to geography
and | ogistics given the need to cover many a
manyislands as well as weak communication links.

JustRight Scotland and TARA reported:

ARegar di ng n atisfarmoasdy that the Scettestc Goyerninent are aware of this

and fund some work in this area. For instanc
expanded to run regular surgeries in the North. There are also Civil Legal Assistance Offices,
fundedby the legal aid board, in more remote areas. However, capacity building is needed. For
instance, JRS are in the process of training CiAdN c hi | drendés | aw centre
work with refugee and migrant children including child victims of hutredficking. This will

meet an advice gap in Edinburgh. This is funded by charitable funding.

More needs to be done in this area looking at a combination of capacity building, working to
build local and regional partnerships complemented by some digitai@ns.

In terms of accessing specialist lawyers, it is important to note that there is no specific
accreditation scheme or requirement to be specialist in this area in order to provide legal advice

in this area like there is in England and Wales. Themo specific training or accreditation

scheme related to the provision of immigration/asylum and other forms of funded legal advice in
Scotl and. This includes in childrends cases

JRS has a joint collaborative legal project with the Scottish Guartiprdervice and it
provides free weekly outreach sessions at TARA. These latter sessions with TARA are part
funded by the Scottish Government. A pilot of this service with Migrant Help has recently

7S ATLEU submission.
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started. The first 2 projects are outlined in the Scotfishv er nment 6 s most r ece
implementation of its human trafficking strategy in a positive [ight.

2.1.d Lack of appeal procedures

There is still no formal appeal procedure for negative NRM decisiofsgland and Wales.
Service providers do informally request reconsideratiopam-quality negative decisions on
behalf o f trafficking victims. However as t
funded assistance following receipt of a negadecision, access to this form of redress is
inconsistent and unequal. Recent changes to legal aid legislation have also caused further
inequalityfor some trafficking victims seeking judicial review of poor NRM decisi@espite

this, in Scotland theystem operated very differently, and JustRight Scotland and TARA reported

no problems in securing legal aid to undertake reconsideration procedures in Sactignificant
difference to England and Wales.

As the British Red Cross noted:

fiFor victims who require a reconsideration of NRM reasonable and conclusive grounds decisions,
there is no entitlement to legal aid for survivors, despite the reconsideration process being complex
and often requiring the rexamining or gathering of evidenceedal -aid should be made
available for lodging an appeal or reconsideration of a National Referral Mechanism decision,
and people should be able to access legdlsupport to help with appeals, and should continue

to have access to support under the NRMiwl e an appeadl i s outstand.i

This was confirmed by ATLEUGS submission:

AT h e Legal Ai d Agency does not specify t he
identification decisions are included under legal aid. It is possible for victims to aegedsald

advice on reconsiderations in some circumstances: either from an immigration lawyer where they
have an asylum case, or under public law, where there is an issue which gives rise to a potential
judicial review challenge. In practice most victims dot receive legal assistance with a
reconsideration. The lack of clarity around whether reconsiderations are within scope for legal
aid, combined with a financial model which encourages minimal work to stay within the standard
fixed fee, means most legadl providers do not do this work.

Case study (from ATLEUG6s advice | ine):

AA female domestic worker, with a negative ¢
She had been to a few different immigration lawyers, none of whom had requested a
reconsiceration for her, although this was clearly relevant to her trafficking case. She was
detained and given removal directions. ATLEU signposted her to a first responder, who is a

76 JustRightScotlandand TARA submission.
"BRC submission.
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specialist in assisting domestic workers, who were able to provide her withpsoteno initial

advice to support a reconsideration. ATLEU also contacted a public lawyer who agreed to take
her case. The reconsideration will now be pr
involved using relationships with certain orgartisas and depended on the goodwill of those we
contacted. The client in question had been without an immigration lawyer for months and then the

| awyer that she had found stopped assisting
claim, meaningte cl i ent was detained and ®acing rem

In addition, The British Red Cross also highlighted concerns around erroneous decision making
as:

fiall reconsideration requests which had received a decision by the close of the STEP pilot

project (three cases) were successful and 18 asylum refusals were overturned on appeal suggests
a level of poor decisiemaking across the framework of complex legal systems affecting

survivor®’

In 2019, the High Court ruled as unlawful the Home Office policy relating to victims of trafficking
seeking a reconsideration of a negative decision, which restricted those requests only via a First
Responder or Support Provider. Now the Home Office hesedghat it will direct its decision

makers to no longer refuse a reconsideration request, even if that request has not come from a First
Responders or a support provider. Despite this ruling, the Home Office refused to amend their
policy and argued thaictims should not be able to make a direct request to the decision maker to
reconsider a negative trafficking decision.

Lastly, it should be noted that, while the government has established a process for reviewing
negative Conclusive Grounds decisiortse(Multi-Agency Assurance Panels Proé8sshere is

no reviewing mechanism for negative Reasonable Grounds deciBiossneans that significant
number of presumed survivaaee deprived of aappeal proceeding just as they are excluded from
the systen. The government has provided with no convincing explanation for this omission.

2.1.e The specific case of legal assistance to children

Legal assistance for children present particular difficulties because, as ECPAT evidence
fiChildren may experience particular difficulties because, unlike adults, they do not have any
specific entitlement to targeted trafficking support once they are referred into the NRM, but instead
are treated like other Looke#ifter Children. As a result, éhprofessionals who work with them

do not usually have the knowledge or skills to adequately support them through the NRM process,
including by obtaining specialist psychological support and relevant expert evidence. A report
from the Department for Educah and the Home Office, based on evidence from local authorities

8 ATLEU submission.

BRC submission.

80 See guidance here:
https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/fil2@E658
06.05 - MAAP_qguidance FINAL.pdf
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and NGOs, mirrors this experientedescribing gaps in the provision of specialist or tailored
services to nofEEA migrant children who are potential victims of traffickir§g

They go on tassert:

filn practice, this means Local Authorities often fail to secure adequate (or any) legal advice for
children with regards to their trafficking claims, or additional issues such as seeking
compensation. Il n ECPAT UKhe soludaxysectoritoefilhsuiah gaps t i
by trying to find solicitors in individual cases identified, but that is a very haphazard way of doing
things. We often see Looked After Children (and young people who are former Looked After
Children) when adverse RM decisions have already been made, and indeed very late in the
asylum process itself. Even where a child or young person does obtain legal advice, this is
generally from an immigration solicitor usually in the context of an asylum claim. The majority of
immigration solicitors are focused on protection and human rights claims, and then on the
statutory appeals process, they may lack the experience of or expertise in judicial reviews to
challenge adverse trafficking decisions. There is a very limited nuaib@rblic law solicitors

who have the experience and expertise to challenge NRM decisions in the Administrative Court,
particularly in childrenbés cases.

Child victims who apply for asylum are entitled to a legal representative in order to assist them in
making their claim for protectiof?. They may be referred to an immigration legal advisor through

a variety of means such as through Refugee C
social worker, personal advisor, support worker or fostarear as wel | ®%As ot her

JustRight Scotland confirmed:

Aln Scotland, where children are allocated a
for a wide range of legal issues. JRS are funded through charitable funding, to work
collaboraively with the guardianship service in this regard.

For other children, JRS seek to work with local authorities across Scotland to increase
awareness and we currently have several child clients across Scotland.

We would refer again to capacity building this area in terms of JRS upskilling a law centre
specialising in children®to take on more cas

2.2. Do all presumed victims have access to legal assistance, irrespective of immigration
status or type of exploitation?

81 Cordis Bright. (2017)Local authority support for nciEEA migrant child victims of modern slavery.

Available
athttps://assets.publishing.service.gov.uk/governmentagsisystem/uploads/attachment_data/file/669077/Loc
al_authority support_for neBEA_migrant_child_victims_of _modern_slavery.pdf

82 |mmigration Rules. Available alittps://www.gov.uk/guidance/immigratiemiles
83 ECPAT UK submission
84 JustRight Scotland submission.
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Under the current framework, presumed survivors of traffickiage the righto legal assistance
regardless of their immigration status. However, the continuing strategy by the UK government to
createasc al | ed Ohosti | e envirmegularmggnatiordto theiUkbas hadt d
a detrimental impact on the rights of survivors who are also irregular migrants, including on the
right to access legal assistance.

In a January 2019 submission to the Committee on the Elimination of all forms afhinsdion
against Women (CEDAW), several UK NGOs, including ATMG, reported that some survivors do
not consent to referral into the NRM due to factors such as: fears about the involvement of
immigration services; being unable to work once within the NRM¢g®s; uncertainties around
support provided within the NRM process; the likelihood of dispersal away from any legal
representative; the lack of impact of a positive NRM decision; and the detrimental impact of any
negative decision. In line with thig, L E &sbibmissiomighlightshow difficulties in identifying
presumed victims are significantly higher in the case of survivors with an irregular migration
status

AWhil e all presumed victims should have acce
the competent authorities, those with insecure or undocumented immigration status and those
working in mainstream sectors of the economy face barriers to identification and therefore, to
information on relevant judicial and administrative proceediags.

Research by the Labour Exploitation Advisory GrSupoordinated by FLEX, has shown that
victims of human trafficking are not being identified at first point of contact with first responders,
such as the Home Office, the police or the Gangmasters andiLAbase Authority, leading

many victims with insecure or undocumented immigration status to be detained, and some
removed from the UK without accessing their righits:

fiDifferent Labour Exploitation Advisory Group members described having to advocate on
someoneb6s behalf in order to get first respo
explain to first responders what human trafficking means and how their client fits the criteria. This

is especially true for undocumented victims who hayerenced exploitation in mainstream
sectors of the economy, who are often perceived solely as immigration offenders, and those with
nonstereotypical experiences of exploitation. There is a gap between what authorities believe
exploitation looks like andvhat victims actually experience, meaning that many people go

85 FLEX submission.

8 The Labour Exploitation Advisory Group (LEAG) is a group of experts from ten organisatiokimg/to

prevent human trafficking for labour exploitation. LEAG is comprised of Focus on Labour Exploitation

(founder and secretariat), Latin American Womendés Rid
Unite the Union, Ashiana Sheffield, Bgti Red Cross, Kalayaan, Bail for Immigration Detainees, Praxis

Community Projects and Equality.

8%Labour Exploitaiton Advisory Group (2019) o0Detaining
systemd. Atps/ivwwnadbourexplaitation.org/publications/detainigtims-humantrafficking-
anduk-immigrationsystem

41


https://www.labourexploitation.org/publications/detaining-victims-human-trafficking-and-uk-immigration-system
https://www.labourexploitation.org/publications/detaining-victims-human-trafficking-and-uk-immigration-system

2. Legal assistance arfcke legal aid (Article 15)

unidentified or are detained without being given access to the support and recovery to which they
are entitledo®

The ongoing conflation of trafficking with inbound immigratigoolicies haded to failures in

identification for potential victims. fe UK O® s I ndependent Chi ef I
Immigration (ICIBI) showed concern for this issue in his May 2019 inspection of the Home
Of ficebds approach to il ligeegoa CompliancekandnEgforcementt i n

(ICE) teams regularly operate in sectors where they are likely to encounter vulnerable individuals
who are being exploited but do not have the resources, time or expertise to interview potential
victims of human traffickag in sufficient depth to establish their true working conditions.

The report statesthétl CE t eams were not predisposed to

wor king visits, sinanckthaibeer ef weaas | warstandng sie n a
or operational interest in other sectors [other than nail bars] where exploitation and modern
slavery is bel fPeved to be commono.

TheLabour Exploitation Advisory Groupas long raised that

i Btential victims are goingnidentified in sectors such as cleaning and hospitality, where levels
of abuse and exploitation are high and yet, there seems to be less interest from labour inspectorates
and the Home Office to ensure workers in these sectors are identified and supiportedrkers

in other sectors. Ot her charities providing
knowl edge gap, quoting a migrant worker who
that we are victims, we have to prove thatwe imeee n r aped, s t%ashowirgla an d

disregard for victims actual experience of exploitatish.
In addition, ATLEU supported this evidence:

Alt is ATLEU's experience that the number of
recognition of their trafficking status is nominal, it is in the main overseas domestic workers who
have not entered the NRM having obtained new employment or status by other means.

A lack of awareness of trafficking compensation claims means that the vastynajanted to
ATLEU come from organisations working with those who have formally, or are in the process of
being recognised &s victims of trafficking.o

2.2.a The specific case of survivors under immigration detention

A number of victims are detained under immigration powers. Trafficked people who are not part

88 FLEX submission.

¥ ndependent Chief Inspector of Borders and | mmigrat.i
approach to illegal workingé. Available at:
https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/800641/An_in
spection_of the Home Office s approach_to_lllegal Riigr Published May 2018.PDF

% |bid, p. 47.

91 FLEX / Labour Exploitation Advisory Group.

92 ATLEU submission.
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of a Orescued6 operation might come into con
immigraion offence. Enforcement action relies on those who are trafficked to disclose their status
quickly, or face detention. Those who are unable to report that they were trafficked at the point of
arrest or detention can find they are not subsequently igehat trafficking victims, with late
disclosure being taken as a credibility 1iss
trauma. Lack of selidentification is compounded because victims are often unaware there is a
system to protect peoplehw have experienced exploitation. Many respondents provided
anecdotal evidence of people believing they have no rights in the UK, resulting in a lack of
disclosure of exploitation.

The lack of access to free legal advice surgeries, provided in ImmigReimoval Centres (IRC)
further compounds this issue. Although solicitors can help identify potential victims of human
trafficking, because when explaining their immigration history, victims may disclose cases of
abuse and exploitation, as FLEX ngtes fid it ®or mechanism for vulnerable immigration
detainees held in prisons, including victims of trafficking, to be brought to the attention of the
Home Office. This coupled with the lack of free legal advice, means it is highly likely that many
victims are noidentifying at all and therefore denied remedies and recovery to which they are
entitled ufder the NRMO.

AThose detained under immigration powers face additional barriers to accessing legal assistance,
as their access to information on their entitlemseand avenues for compensation is mainly
dependent on their identification by the Home Office, the body responsible for enforcing
immigration policy. The UK Visas & Immigration (UKVI), part of the Home Office, is the only
NRM first responder with unrestted access to Immigration Removal Centres (IRC), and
therefore the main government agency responsible for providing potential victims with
information on relevant judicial and administrative proceedings while in immigration detention.
Despite this vitalole, UKVI staff are only required to complete twigarning courses on modern
slavery; a 60 minute course on modern slavery forBorder Force staff and a 30 minute training

on the NRM proces$ While potential victims detained in IRCs are able to mat independent

duty solicitors who provide free legal advice, most of them do not have knowledge on human
trafficking and are therefore, not qualified to provide legal assistance to potential victims about
their entitlements and avenues to justice.

Theresponse by Unseen UK exposes a different dimension of this problem. In its experience, it is
precisely survivors who have not had any contact with the asylum or immigration system than
those who are far more removed from any form of legal assistandgt who require assistance

with immigration issues have access to legal advice. It is those who do not have an asylum or

98 FLEX submission.

94 UK Parliament, UK Visas and Immigration: Training: Written Questi@&83000, 18 March 2019, https://
www. parliament.uk/busirss/publications/writteiquestionsanswersstatements/writteiquestion/Com
mons/201903-13/232000/; UK Parliament, UK Visas and Immigration: Training: Written Questk86301,
26 March 2019, https://www.parliament.uk/business/publications/wxtfteErstions-answersstatements/writ
ten-question/Commons/201@3-21/235301/
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i mmi gration issue that struggl®e to access | e

In May 2019, the NGO Bail for Immigration Detainees publiskesurvef of persons under
immigration detentionwith the aim of assessing their perception of the legal aid they received.
The result was highly concerning.

filnterviewees painted a damning picture of the quality of the legal asiwigeries. Of 51
individuals who made a legal advice surgery appointment with the duty solicitor, only 12
were given specific advice about their case. There were 12 individuals who were told by
the solicitor that their reasarss¢ dovatodlighiditgt b e
for legal aid, and not a single one had been informed of the possibility of applying the
Legal Aid Agency for Exceptional Case Funding. Only 43.1% of individuals who currently
have a solicitor said that their solicitor had gled for bail.

It was clear that the legal advice surgeries have a poor reputation in detention. Numerous
interviewees complained that the duty solicitors lacked knowledge and were not helpful,
and one told us that they had not bothered to make an rippent after being repeatedly

told by other detainees that it would be a waste of éme.

It seems clear that, if persons under immigration detention are not provided with appropriate legal
aid, it will be harder to identify survivor sand presumed survigbtgafficking.

2.2.b The specific case of EEA nationals

ATLEUS®6s submission also underscores that ma
practice deprived of legal advice.

AEEA nationals technically hhewaee patentalevietens af o |
trafficking or confirmed victims of traffick
advice for two reasons: firstly, they are not automatically referred by most NRM support providers
which has the effect of maEEA nationals not accessing legal assistance; and secondly, they
cannot access immigration advice on EEA rights.

ATLEUGs experience is that referrals of Eur
not picked up. This is based on both ourcheit ex peri ences and on the
our advice line.

We had a recent qguery recently which il 1l ust
assistance to get a number of vulnerable EU clients housing and help accessing employment. They
made no mention of them needing immigration advice and they had not sought it for them, despite
this advice being important in helping them resolve their housing and employment issues, where
they are struggling to demosissentrexpériencetthatemamy r i

% Unseen UK submission.

%®Bail for | mmigration Detainees (2019) O6Serious conce
det ent i on & httpsA/wvewi.bldi orb/gosts#dBeriousconcerngaisedaboutaccesgo-justicein-
immigrationdetention
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people working with EU nationalssupport providers, lawyers, otherslo not think they need
immigration advice. ATLEU proactively suggests this to anyone we are in contact with. For those
that are aware that EU nationals ré@nmigration advice, they struggle to find someone to take

on the case to advise. It has been the reported experience of a manager at a large NRM safe house
and support provider in the North East that they cannoaggtegal aid provider to accept a cas

to offer advice to European nationals within the region. We were also told by support workers in
December 2019 at another large support provider in the NRM in the North East and North West
that they cannot find lawyers to offer immigration advice to Beam nationals. This probably

points to both lack of financial incentive for the legal aid providers as well as a lack of
understanding about immigration options to open to the EU clients. (...)

EEA nationals are unable to get legal advice on the EEAgightthey are not required to make

an immigration application to establish these. However, many may not be economically active and
will struggle to demonstrate that they have been exercising their treaty rights during their time in
exploitation. This meanthat they may have difficulties in accessing housing and benefits as a
result. EEA nationals are able to access legal advice under legal aid for an application under the
EUSS and for an applic®%tion for discretionar

2.3. What are the conditions for access to free legal aid for victims of THB, including
children? For which types of proceedings is free legal aid available? Is free legal aid available
to help victims claim compensation and execute compensation orders? Please provide the
text of the relevant provisions.

Respondents have highlighted that free legal aid is restricted in two key aspects. On the one hand,
free legal aid is not available for several claims, such as welfare benefits or state compensation,
which can be crucial fahe subsistence of survivors, and can be very complex. On the other hand,
fluctuatons in state funding including the inthaction of LASPO have lkenock-on effect in terms

of access to legal aid. Although this does not completely explain why the gecgtapbas cited

by contributors lack legal aid servicasisis also the result of legal aid providers' budgets. These
are generally financially unsustainabl e mode
cannot afford to keep going becaudd¢he way they are remunerated under the legal aid scheme.
For example, 1/2 of all legal advice centres in England and Wales have halved since ¥hSPO.
addition, in Scot | lagalciddoés na toeeuréprbsebtationratempogmenth a
tribunals or the criminal injuries compensation tribunal. It covers work done in preparation for
these tribunals but not tH% representation a

In England and Walegjope for Justicevidenced:

97 ATLEU submission.

®Bowcott, O. (2019), o6éLegal advice -2@hhhé @uardignts Engl and
July. Available at: https://www.theguardian.com/law/2019/jul/15/leghlicecentresin-englandandwales
halvedsince2013-14

9 JustRight Scotland sufission.
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fiLegal aid is in scope for legal advice on civil claims and employment tribunal claims,
immigration, public law, housing and community care issues. However, there are issues where
legal aid is out of scope unless an application for exceptional fundingde.nfror instance, a

victim cannot get legal aid for welfare benefits advares first tier tribunal appeal. Legal aid is
available for second tier tribunal appeals. Welfare benefits provide crucial subsistence for victims
and canmpact housing Claims, particularly for EEA nationals, are extremely complex requiring
representations of complex legal arguments. There are only a handful of agencies silapeas

for Justice,who provide initial legal advice and advocacy around this and even fewer agenci
who provide advice and legal representation at'didr tribunal appeal such as the AIRE Centre.
Often prebono centres such as the Citizen Advice Bureau are ill equipped to deal with these
complex cases and are often at high levels of capacitycan itake weeks to get an appointment.

In addition, due to cuts to advice services, often there are no interpreters which compromises the
ability of victims to voice legal issues and receive appropriate advice. There are also significant
legal aid deses across the UK. These issues have been more widely highlighted in several reports
including (but not limited to) the following:

Droughts and Deserts: A Report on the Legal Aid Immigration Market by Dr Jo Wifing.
The Law Societarliamentary Briefing on Legal Aid Deseffs.

Currently if a victimhaspursued an employment tribunal claim this can result in a paper
judgment. L e g a | aid doesndt c oof emmployiménetribanalgudgmenfs e n
through the County Courts/Vhilst on the face of it this might appear to be a mere form to fill in,
Paul Yates, PrdBono Manager at Freshfields, who does provide-lppoo assistance on
enforcement, commented that enforcement can be extremely compléxs cases there

are sometmes multiple proceedingscludingto securecharging ordersfo secure arorder for

sale over property, bankruptcy proceedingB,art 710 proceedinfgaud and
proceedings in the High CoulVithout substantial reform of the enforcempracess, the idea

that without access to a lawyer a victim of trafficking could have effective access to a remedy in
these case® is fanciful.o

2.3.a The situation of children survivors

As aforementioned, the eligibility for a person to access legal aid will depend on the type of case
they have and their financial circumstances. For children, free legal advice and representation are
available if a child, including a child who may havemé&afficked, is charged and prosecuted for

a criminal offence.

A number of respondents confirmed that all children automatically receive legal aid for legal
representation in court in a criminal matter if they are under 16 or under 18 andtiméull
education or on certain benefits. But, unlike some other EU states, a child is not provided with a
lawyer and/or free legal aid if he or she is a witness in any criminal proceedings. It should be noted

100 5ourced abttp://www.jowilding.org/assets/files/Droughts%20and%20Deserts%20final%20report.pdf
101 hitps://www.lawsociety.org.uk/poliegampaigngublic-affairs/parliamentarpriefing/legataid-deserts/
102 Hope for Justice submission.
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other EU states have very different legal systems tdJ#uelikely, they are inquisitorial where
as in the UK our system is somewhat adversarial.

ECPAT expanded further on conditions for access to free legal aid for child victims of trafficking:

ATrafficked chil dren ar e s®advisetandeedresenbthemd they!l a
apply for asylum or if there are reasonable grounds to suspect that they may have been trafficked
or seek compensation for their exploitation. They are now also entitled to legal aid if they are a
0separ at edeedshdvitedrdd reprasentation for leave to remain under argsyam

or nonthumanitarian protection provisions of the Immigration Rules or seek to rely on their rights
under articles other than Articles 2, 3 and 4 of the ECHR. Trafficked chiWdneare not looked
aftermay be entitled to | egal aid depending on
except in mental health tribunals or child abduction cases.

Looked after children should also be assisted to access legal in any other byatheir Local
Authority as a corporate parent. The law states at Section 23C(4)(a) of the Children Act 1989:

Duties owed to a former relevant child under s23C(4) are the duties to provide:
6(a) assistance of t he kntthathiswelfaerequeesit;t o i

(b) assistance of the kind referred to in s24B(2), to the extent that his welfare and his
education or training needs require it;

(c) other assistance, to the extent that

ThecaseofZ Tanzania) states the duties of the Si
these provisions, in ECPAT UKOs experience,
accessing legal advice due to lack of specialist advisers, poor local aythpvectice and
resourcedriven local authority decisiof® which may often go unchallenged.

In England and Wales, legal aid is also available if a child wishes to challenge an age assessment
by way of judicial review.

In Scotland]egal aid is availabledr human rights cases involving trafficked and unaccompanied
migrant children and it is also easier to obtain funding for expert reports, although it is necessary
to make more extensive arguments to justify the funding and this may be refused if ati@pplica

is made at a very early stage in the proceedings. Access to legal aid is still more generous in
Northern'® reland. 0

2.3.b. Satellite litigation

The refusal of legal aid to victims can also result in satellite litigation that increases both the cost
and the length of proceedings, thus discouraging applications to legal aid. As reported by Hope for

103 All Party Parliamentary Group for children. (201M)o Good Opti ons Report of the |
Social Care in EnglandAvailable at:
https://www.ncb.org.uk/sites/defalfiles/uploads/No%20G00d%200ptions%20Report%20finél.pd

104 ECPAT UK submission.
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Justice:

ARoutinely, supporting victims in accessing
refusals for legal aid; this results isatellite litigation e.g. appeals and judicial review
applications. This significantly delays progress of the cases, sometimes by years. One large case
where we supported victims through very protracted criminal proceedings, was completed by
2016. Refenls were made for advice in 2013. ATLEU, the solicitors dealing with the case, had
ongoing persistent issues in getting legal aid in place with routine refusals of legal aid having to
engage in appeal and judicial review processes. In many of these itds®s taken two to three
years or more to get legal aid in place. Victims can become incredibly disillusioned and can
disconnect from the whole process because of these lengthy administrative barriers. In addition,
this does not encourage legal aidrfs to take on cases as such actions can mean these cases are
not commercifally viable.o

ATLEU obtained a list, from the Legal Aid Agency, of all of the legal aid firms that had applied
for Omatter starts'’ t o unde mtSeptembert2018. fATLEWQ K i n
sought to contact each of these firms to see if they were in fact acting in compensation claims for
victims of trafficking. Of 250 firms contacted only 26 responded positively. Many advised that
they had opted not to take on suchimis because of the difficulties in accessing legal aid. For
those providing immigration advice, it was seen as too much of a financial risk to also undertake
compensation claims.

ATLEU provided a detailed account of how the UK authorities can use thsnesti in legal aid
applications to generate derivative litigation, thus establishing a significant barrier to access justice
and effective remedies.

AThe | egal aid provider must consider the m
and benét to the client before making an application on behalf of a client. Details of the merits
criteria are set out in the Civil Legal Aid (Merits Criteria) Regulations 2013 and subsequent
amendment®®. | nf ormation is also awefl able in Lor

In practice the Legal Aid Agency has operated the merits test in a way to prevent litigation from
proceeding. For example, where a case has received a positive opinion from independent counsel
on the merits of the case (whether a junior or a Q@)Lltbgal Aid Agency will frequently state

that the case does not have merits and refuse funding. The Legal Aid Agency has also refused
funding on this basis where a case has been granted permission to appeal to one of the appellate
courts, including the Supme Court. This causes significant stress and delay for vulnerable
clients.

105 Hope for Justice submission.

8https://www.legislation.gov.uk/all?title=Civil%20L egal%20Aid%20%28Merits%20Criteria%29%20Regulati
ons%20
107

https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/774441/lord
chancellorsguidanceundersection 4-laspo.pdf
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Puthenveetil v Director of The Legal Aid Agency CO/779/2014

Exceptional Case Funding, in the sum of £5000, was sought in order to instruct counsel to
represent the Claimant at &mployment Tribunal hearing listed for 7 days. The Claimant was a
victim of trafficking, illiterate in both English and her mother tongue, and would be required to
crossexamine her traffickers in relation to a period of 8 years in which she was helditude.

The Legal Aid Agency refused funding on the basis that the presence of an interpreter and the
Judge meant that she did not need representation at the hearing.

An application was made to the Employment Appeal Tribunal for a stay of the emplojoueat t
proceedings in order that judicial review proceedings against the Legal Aid Agency could be
issued. Permission was granted. Just 2 days before the Judicial Review hearing the Legal Aid
Agency reversed its decision and agreed to grant ExceptiomleCa Fundi ng, f ol | ow
positive opinion on the merits of the underlying employment tribunal case. An adjournment of the
Judicial Review hearing was sought.

The Legal Aid Agency then made a furthefr de:
the merits, stating that as prospects were so good that counsel could surely be obtained on a no
win no fee basis. The judicial review was relisted. Again, just 2 days before the hearing the Legal
Aid Agency conceded the case and granted funding toleettze client to be represented in the
Employment Tribunal proceedings.

As a result of this satellite |itigation t he
years. The Legal Aid Agency was also liable for the costs of the challenge: ia ek£48,000
has been spent in relation to an application for just £5000.

The way applications for legal aid are treated has a profound impact on victims of trafficking. The
need for satellite litigation frequently protracts proceedings, sometimes ferasgears, during

which time victims are unable to access legal assistance and their entittements, most notably
compensation, and move on from their trafficking experiences. Many report feeling that they are
held in a limbo during this time. For many wuos the prospect of pursuing a challenge that may
take over a year before they can commence their compensation claim is too distressing and difficult
to contemplate; others find it difficult to grasp the cause of the delay. Many victims come from
countrieswhere a legal challenge against the government would result in repercussions for them.
Whilst every effort is made to explain that they will not experience such repercussions in the UK
many are deterred from pursing this course of action

Case StudySaira was trafficked to the UK for the purpose of sexual exploitation and then coerced
into a sham marriage. She sought a certificate of investigative legal representation in order to take
instructions with an interpreter and determine what claims might beditoon her behalf. Saira

was initially and incorrectly refused legal aid on the basis that she was seeking advice in relation
to an out of scope employment matter. She was then refused again, and incorrectly, as she was
unable to demonstrate that shea@uln ot obtain a o6no win no fee
Saira spoke no English so contacting solicitors in the private sector was not a realistic option for
her. Representations were made to this effect. Saira was then refused legal aid onstti®abasi
insufficient information had been provided to determine whether there were complaints with
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reasonabl e prospects of success. Sairads | av
review challenge against the Legal Aid Agency. However stiindd to formally challenge the

LAA after her 3rd refusal of funding, statin
traffickers] didndét treat me | i ke a human be

Case StudyGeorge was trafficked to the UK for labour exploitation. He was forced to work in
hand car washes and, when this work was not available, to steal for his trafficker. George escaped
and reported it to the police. He attended court to give evidence resultangustodial sentence

for the trafficker. George then sought legal aid to investigate a compensation claim. His
application was refused on 4 separate occasions. George was advised that the decision to refuse
was unlawful and that there were merits t@ldnge the refusal by the Legal Aid Agency but he
declined to bring a formal challenge. He sai
wono6ét the government [LAA] help me. | am hal
theytreat ng me |%¥ke this?060

2.3.c Legal aid in compensation cases

Please see our response to question 2.1, subsection (a).

2.4  Are there lawyers specialised to provide legal aid and represent victims of THB in
court? What regulations, if any, are applicable to the provision of such legal
aid/representation?

Civil society respondents concurred in noting that the provision of legal advice and representation
is reserved to persons qualified as solicitors or barristers, or otherwise acdrgdtiedOffice of

the Immigration Services Commissioner (OlISG)provide legal advicelf a person provides
advice and services without regulation then this is a criminal off@Adgeyond this professional
accreditation, it is important to underline that the ATMG and AFRUCA have reported a general
lack of specialised, trtsd legal advice across England. Some respondents also noted that the
guality of the advice and the familiarity with NRM process can vary across organisations.

Hope for Justice also set out the regulations applicable to those providing legal represtntatio
presumed victims of trafficking in England and Wales:

AThe Legal Aid Services Act 2007 sets out authorisation for certain regulated activities. Currently
(aside from immigration above) legal services can be carried out bygoeernmental
organisatons for non reserved legal activities e.g. welfare benefits advice. However, it is an
offence under the Legal Aid Services Act 2007 to carry out reserved legal activities e.g. the conduct
of litigation if not authorised to do so. Reserved legal actsjtseich as the conduct of litigation,

can currently still be carried out by both authorised and regulated bodies. Currently section 23
of the Legal Services Act 2007 has transitional arrangements until the law is clarified further for
certain bodies whoan continue to conduct reserved legal activities without further regulation

108 ATLEU submission.
109 Seehttps://www.gov.uk/government/organisations/offisfethe-immigrationservicescommissioner
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until this is in place. This includes a not for profit body, a community interest company or an
independent™trade union. o

There is a lack of reputable legal aid solicitors anohigration advisors who are equipped to deal
with human trafficking cases across the UK. Even where an immigration advisor can be obtained,
Independent Modern Slavery Advocates (IMSAs) working for Hope For Justice regularly
experience situations where

A Avisors are either (a) unaware that EEA national victims would be covered by legal aid, (b) not
as familiar with EEA national rights/victim rights such as the fact that an EEA national can (and
may need to) apply for discretionary leave to remain an@pare unaware that a victim would

be covered by their legal aid immigration contract with a positive reasonable/conclusive grounds
decision and/or (d) not familiar enough with issues relating to human trafficking to be able to
advise. HfJ often have t@nect advisors to a more experienced specialist advisor. Other NGOs

in this sector have commented on victims being charged huge sums of money even though they are
entitled o I egal aid.o

I n connection to this, ATL E Uadtsionersuploviding advicen e r
to trafficking survivors are not required to go through specialist training or to obtain a specific
authorisation to engage in this type of work.

fiThe UK has no requirement that legal practitioners have specialist trainirgytborisation to

act with victims of trafficking. The previous civil legal aid contract tenders took place after 5 years
and during that contract period there cannot usually be new entrants. Legal aid providers are
required to have a quality assurancersiard in order to obtain a contract: either Lexcel or a
Specialist Quality Mark. They are also required to have supervisors in certain areas of law. None
of these require any particular knowledge or expertise in trafficking.

In relation to compensation dlas, ATLEU has sought to train and encourage practitioners to
undertake such claims. Trafficking Compensation Claims are a complex area of law but as there
IS no contract category for them no legal aid providers are required to have anyone with any prior
experience of doing this type of work. ATLEU is aware that much of this work is being done by
firms with public law or immigration contracts where there is little or no experience of bringing
contractual or tortious damages claims in the high court or eympént law claims. ATLEU are

not aware of firms being subject to any auditing or scrutiny of the quality of this work at all.

Immigration lawyers will be required to comply with either the Law Society IAAS scheme or OISC.
Again, this is not a trafficking sgialist. There are general concerns about the quality of detention
advisors across the board and experienced detention lawyers familiar with trafficking cases no
longer being given the same allocation of slots to see detained clients through the dsiigmned
advice scheme, by which legal aid is available for people in detention to see clients for immigration
advice. This means firms will struggle with financial viability, there will be brain drain/loss of
expertise. The newer entrants face no requirertwesihow any trafficking expertise in order to do

10 Hope for Justice submission.
11 Hope for Justice submission
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detained work, and are not necessarily familiar with the indicators or particular needs of
victimsot1?

There are no specific requirements of specialisation on human trafficking to represent child victims
in the myriad of legal issues which may arise. For children, lawyers providing immigration and
asylum services through legal aid must be members of th&baigty's Immigration and Asylum
Accreditation scheme. If the lawyer is carrying out immigration and asylum work for a child under

a legal aid contract then they must have also had an enhanced Disclosure and Barring Service
check in the last 24 months,chbe a Senior Caseworker or above.

I n ECPAT UKOs experience:

fiThere are immigration and asylum lawyers who have developed significant expertise
representing child victims of trafficking and have set a high standard with regards to best practice
supportingchildren but these specialists are limited to a few and will not be representative of the
general practice of representation in immigration and asylum received by child victims of
trafficking. This is compounded by the fact that these may also be hayhplex and sensitive
cases requiring the specialism but often children report significantly poor practice such as lawyers
who hold inadequate qualifications, no or insufficient information about qualifications, provides
vague or misleading information aktogualifications, fails to refer clients on due to lower level

of experience/qualifications and fails to seek advice from supervising/more senior solicitors which
has | ed to serious failing in childrenboesbd cas
for many years following their 18 birthday.

When children are arrested for crimes they committed due to their exploitation and are not
identified as witnesses, they will likely face criminal prosecutions in the Youth Court (a
magi str at e sstheen adapted so that & is a lbsa formal setting). It is well known that
the quality of legal representation in the Youth Court is often very 3éba child is charged

with a grave crime the court will decide which court will hear the case. Moreusecases may

be sent to the Crown Court. As it is increasingly being recognised that children are trafficked and
exploited for criminal purposes, access to competent and experienced criminal defence lawyers is
of central importance. On 29 October 2015 (afedi on 2 December 2019), the Law Society of
England and Wales published a Practice Note for criminal solicitdre England, there are a

few experienced criminal defence lawyers who are concerned to obtain the best outcomes for
children who may have bedrafficked, with knowledge of the Section 45 defence this number has
increased and more defence solicitors are alert to trafficking indicators. However, many others
seem to not even consider why children who may have been trafficked would commibties offe

112 ATLEU submission

13 Taylor, C. (2016)Review of the Youth Justice System in England and Wala#able at:
http://www.yjlc.uk/wp-content/uploads/2016/12/Revieni-the-Youth-JusticeSystem.pdf

114 aw Society. (2019)Practice note: Criminaprosecutions of victims of traffickingvailable at:
https://www.lawsociety.org.uk/suppeservices/advice/practiagotes/criminalprosecutionof-victims-of-

trafficking/
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they were charged with continue to advise them to plead guilty in order to obtain a shorter
sent dnce. 0o

2.5. How is the provision of legal assistance and free legal aid for victims of THB funded? Do
victims have to pay a fee to obtain legal assistaa or start a procedure, or are there other
financial barriers in place? If yes, please specify the amount(s).

In England and Waleshe Legal Aid Agency is the body charged with funding the legal work
provided to survivors of trafficking in human beings that falls within the scope of free legal aid.
Contributing NGOs highlighted three main aspects in which the funding provided bgéhisya

can fall short; the delays and restrictions in funding provided by the Legal Aid Agency, which can
make trafficking cases financially unviable for legal practitioners; the rteating of aid
provided to survivors; and a statutory fee charged ondhgensation awarded to survivors.

In Scotland there are two ways in which Scotland fund legal assistance in this area and in
recognition of its specialist nature.

fAiThe first is through the legal aid judicare system and the other is through funding specialist
lawyers (also through the Scottish Government) to meet any gaps that stem from the judicare
scheme. Some of this funding through the grant system operated3mptheh Legal Aid Board
(such as the Civil Legal Assistance Offices,
as other areas of the Scottish government (a small grant to JRS and TARA for a legal surgery).
JustRight Scotland and TARA assert thatre should be more funding of specialist legal

assistance in this area in Scotland specifically for all victims of human trafficking regardless of
age, gender, immigration status or |l ocation.

2.5.a Trafficking cases can be financially unviable for legal providers

As noted bya January 2019 submission to CEDAW by several UK -siatiery NGOs}’
immigration cases with a trafficking element are considered financially unviable by many legal
aid provides due to their length and the lack of clarity around whether the work will be funded.
As a result, many providers are deterred from undertaking this work, which leaves victims and
support workers struggling to secure lawyers, with some victims waiting apyéar to see an
immigration lawyer and less than one percent of victims referred into the NRM accessing non
asylum immigration advice.

The submissions provided by the British Red Cross and Hope for Justice confirm this
impressionTheBritish Red Cross:

AATLEU noted that many of the proihetaesisali t h
access and quality relate to a legal aid system which makes it financially disadvantageous for
legal practices to take on trafficking immigration cases, as th@sasually run for significantly

1S ECPAT UK submission.

116 JustRight Scotland and TARgubmission.
117 Available at:https://www.antislavery.org/wgontent/uploads/2019/04/ANTLEU-ATMG-HTF-Kalayaan
submis®on-to-CEDAW-UK-Janr2019.pdf
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longer than the average immigration or asylum case. As the legal practice is not paid until the end
of the case, they will typically be wW&i ting

Hope for Justice:

i A 31 oudside agency looking into the systarmconsider that there appears to be confusion and

a complete lack of transparency from the Legal Aid Agency (LAA) as to the scope of the provisions
within schedule 1 section 32 of the Legal Aid Sentencing andituoant of Offenders Act 2012

( i L A S envering advice on immigration and compensation to victims of human trafficking
and modern slavery. For instanage had a case where one provider was told by the LAA via a
legal aid provider that LASPO scheduleséction 32 covered an application by a victim for
permanent residency. Another legal aid provider was told the complete opposite by the LAA.
ATLEU (Anti Trafficking and Labour Exploitation Unit) a legal aid provider who specialise in
providing advice tasictims have repeatedly asked the LAA for details of the policy/information to
clarify the scope to assist legal ai® provid

ATLEU further expanded on this by describing the financial factors that rendeckiradf cases
financially unsustainable for legal aid providers:

A(i) Structure

Immigration cases are paid on a standard fixed fee but trafficking cases can be highly complex.
The barriers to disclosure and the time needed to establisfatonship of trust, as well as the
multiple different legal frameworks that must be considered mean these cases often exceed the
fixed fee paid for immigration cases and some work undertaken on these cases simply goes
unfunded. Uncertainties around exigcwhat work will be funded in relation to obtaining the
conclusive identification necessary for a related discretionary leave application act as a further
disincentive to lawyers accepting these cases and to expertise being developed.

Trafficking comperetion complaints are complex and often raise novel areas of law. Despite this,

| egal help work falls under the &émiscell an
remuneration, a fixed fee of £79 in comparison to a fixed fee of £157 in housing aon H2b8c

law. Within the miscellaneous regime personal injury and employment matters attract a higher
fee £203 and £207 respectively, however, even where the trafficking compensation claim involves
personal injury or employment work the lower fixediteapplied. The hourly rate paid is also

lower than in other categories of law. Low rates of pay mean there is little business case for a
provider to undertake trafficking compensation claims. The lack of a specific contract for
providers to undertake tfacking compensation claims also makes the work less desirable. At
present the O6ématter startsd enabling provid
piecemeal way. Providers will remain reluctant to recruit practitioners with specific expartts

a specific contract for this area of work is created.

118 BRC submission

1191 egal Aid and Punishment of Offenders Act 2012 Schedule 1 para. 32 sourced at
http://www.legislation.gov.uk/ukpga/2012/10fsxlule/1/enacted

120 Hope for Justice submission.

54


http://www.legislation.gov.uk/ukpga/2012/10/schedule/1/enacted

2. Legal assistance arfcke legal aid (Article 15)

(ii) Delays in payment

One of the reasons there are so few lawyers undertaking work for victims of trafficking on legal
aid are that cases take such a long time to conclude. On most casgmvaltims of trafficking

the Legal Aid Agency do not make payments until the case is closed and organisations are required
to Acash flowd cases, someti mes for year s,
involving victims of trafficking ofteinvolve expenses (known as disbursements) for interpreters
and expert reports and meduegal reports that must be paid up front by lawyers.

ATLEUOGs experience of delays in Competent Au
for victims to vait 2 or 3 years for a conclusive grounds decision. On immigration cases this means
that lawyers will need to do regular updating work throughout that period of time and may need

to obtain further medictegal reports. In 2018 ATLEU took a sample of itsnigration and

asylum legal aid files which had been shut over course of the year. The different costs involved on
asylum and nofasylum cases are noticeable, however both are very substantially higher than the
standard fixed fee paid by the Legal Aid Agenc( i e. the cost of the | a:
to by the Legal Aid Agency as o6profit costsé

On asylum cases, the legal aid standard fixed fee is £413 and easylm immigration cases it
is £213121

On ATLEUGs asyl um c assevare £314vehichaisOdimes theestapdard fee. t
The average disbursement costs were £1926, taking the total cost of the case to £5668.

On nonasylum immigration cases, the average profit costs were £1162, which is over 5 times the
standard fee. The avaga disbursement costs were £423, taking the total cost of the case to £1585.

In immigration cases there is an additional burden for legal aid lawyers. There is a threshold for
disbursements that can be incurred without first seeking permission fromghkAid Agency.

This is too low on trafficking cases which are disbursement heavy in comparison to standard
immigration and asylum cases, which means it creates excessive work for lawyers and the Legal
Aid Agency in administering what expenses will be ddndlt can easily take up to an hour to
prepare a funding application for an expert report, one which anticipates potential points of
ref u®al . o

2.5bh. Meanstesting in legal aid applications

In the UK, access to legal aid is subjecineanstesting, which means that some survivors can be
required to pay all or part of their legal costs when their income or capital exceed certain
thresholds this is also reported in Scotland, where similar rules/restrictions apply, awarding
monies will ke used to pay legal costs.

21see The Civil Legal Aid (Remuneration) Regulations 2013, Schedule 1, Part 1, Table 4(a),
https://www.legislation.gov.uk/uksi/2013/422/made

122 ATLEU submission.
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I n ATLEUOGS =experience, many survivors <concl
because of funding restrictions derived from this test, or because of the difficulty of providing
evidence regarding their resources inrtkheuntry of origin.

AThe means test | o o icemeand cafhtal. {THe geénéra rula ig that the a n t
resources of the partner of the individual applying for legal aid are to be included in the
calculation of the financial resources of thppdicant. In order to be eligible for civil legal aid,

the applicant must pass both the income and the capital eligibility test.

Applicants with gross income above £2,882 month limit are excluded from legal aid entirely.
An applicantdés disposable income cannot eXxce
for legal aid.

Capital limits and contributions

There is a capital limit of £8000 for civil legal aid v&for immigration which has a capital limit
of £3000. This means that where an applicant has savings or assets worth over the threshold they
are excluded from legal aid.

Individuals in receipt of legal representation (but not legal help) may be reqtorgzhy a
contribution towards the cost depending on their level of disposable income and capital. The Legal
Advice Agency (LAA) will assess whether clients have to make payments towards their legal aid.
There are two types of contribution: lump sum cdnittions from capital (including savings), and
monthly contributions from income. The threshold for contributions starts as low a$*£316
disposable income per month.

The rules governing payment for services are set out at the Civil Legal Aid (Finanaalr€es
and Payment for Services) Regulations 26%3:

44 (2)(b) the individual 6s monthly dispos

the individual must pay the following contributidns

(1 35% of any such income between £311 and £465;
()] 45% of any such income between £466 and £616;
(i) 70% of any remaining disposable income

44 (3) (b) the individual 6s di sposabl e ce

1235ee Means Assessment Guidance. page 207
https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/793462/Mean
s_Assessment_Guidance.pdf

124 See Means Assessment Guidance, page 207
125 hitp://www.legislation.gov.uk/uksi/2013/480/requlation/44/made
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the individual must pay a contribution of the lesser of the excess and the sum which the
Director considers to be the likely maximum cost of the civil legal services provided to the
individual.

The requirement to make a contribution to legal aid can taswictims concluding that they
cannot continue with litigation. We have seen this with many types of cases, including those of
strategic importance, which we have been unable to pursue at Court of Appeal and Supreme Court
level.

The requirement that appants demonstrate that assets held abroad should not be considered in
legal aid calculations is extremely onerous. For example, in a case where the applicant, a victim
of trafficking from Hungary, had been coerced into signing over a property in Hubgatheir
traffickers. Although the victim no longer had access to the property, and the traffickers actions in
respect of the property was one of the reasons for her seeking legal advice, legal aid was only
granted following pro bono assistance from saédics in Hungary who were able to obtain
documents confirming that the traffickers ha
of ATLEU working in partnership with others
service would not norntig be available to victims approaching private legal aid providers in the

UK and those in similar circumstances would likely just be refused legal aid on eligibility grounds.

To evidence assets held abroad applicants will often produce documents itatiigiage.
However the Legal Aid Agency will only review documentation provided in English, Welsh or
French, so where an initial application is being made (ie. there is no legal aid in place) victims of
trafficking often face additional delays whilst pronmoassistance is sought to carry out a
translation.

Where applicants for legal aid have a bank account abroad there is a requirement that they provide
bank statements for the Legal Aid Agency both when they apply for legal aid and when requested
throughoutthe lifetime of the case as updating evidence of means is needed. For some victims of
trafficking, based in the UK, this can be so difficult that it has led to them abandoning their case.
It i s ATLEUOGs experience t havidentelfoneans, doireguire ms
a higher level of support and assistance on a{targ basis as these matters are so often leng
running ones in order to be able to engage with legal proceedings.

Incomei passporting benefits

Applicants in receipt ofertain types of support are deemed eligible for civil legal aid, subject to
their capital not exceeding the £8000 (or the £3000 for immigration advice) upper limit, where
they are properly in receipt of: Income Support, Incdn@ s ed Jobs eeklrconed Al |
Related Employment and Support Allowance, Guarantee Credit or Universal Credit. These are
known as Opassporting benefitséd which mean t
It is notable that there is no corresponding entitlementviotims of trafficking in receipt of
support under the NRM. Applicants in receipt of asylum support payments are only passported for
immigration advice, but not for any other category of law.
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Income’ calculating disposable income

An appl i canspodable incometishchlgulated by taking their gross monthly income,
including earnings and other income (such as child benefit, pensions, maintenance, dividends, tax
credits, benefits in kind, less monthly allowances), less monthly allowances foloth@eplrent

or mortgage instalments (this is capped); dependent allowances of £181.91 for a partner and
£291.49 for dependents aged 15 and under 15 or 16 and over; maintenance payments (for example
domestic workers who send money home to maintain theily); childcare costs; tax and
National Insurance; and a standard allowance of £45 for employment expenses. An allowance for
a payment of an income contribution order for criminal legal aid is also deducted.

When calculating disposable income rent isetakn to account, although the amount is capped,

no other utility can be deducted. Victims of trafficking will often have debts to service and these
are not taken into account. This often means victims feel compelled to meet those debts but suffer
significant financial hardship as a result and are unable to obtain legal advice in the meantime.

Impact of the income threshold on victims

In practice many applicants, victims of trafficking included, find themselves ineligible for legal aid
despite being on a¥eincome and in receipt of state benefits. Recent research commissioned by
the Law Society compared legal aid eligibility thresholds to the minimum income standard set
under criteria supported by the Joseph Rowntree Foundation, and found that the monthly
disposable income limit excludes people from all types of household at incomes that put them
below the minimum income standaf8.

Victims will often send money home but the Legal Aid Agency require the payments to be regular
otherwise an applicant will naheet the eligibility criteria. When a victim is not eligible for legal

aid they will usually be unable to afford to pay for legal advice and will go without. Others borrow
large sums and end up in debt. Even where lawyers can assist pro bono, in judieal cases
victims are usually reluctant to proceed due to costs implications even where a protective costs
order can be obtained as there is still risk on application for permission.

There are special rules concerning an application for the funding g#l leepresentation for
proceedings relating to domestic violence, female genital mutilation protection orders and forced
marriage. The Legal Aid Agency may waive the eligibility limits for gross and disposable income
and disposable capital for this categasf work where an injunction or other order for protection
from harm to the person is sought; or committal for breach of any such order. There is no
corresponding entitlement for victims of trafficking, for example, where they may be trapped in
exploitaton and unable to access immigration or public law legal advice, following a negative RG
decision and therefore unable to access support under the NRM.

Cases involving victims who are ineligible for legal aid are amongst the most difficult to challenge
through the courts as the individuals are unable to get legal aid to bring the challenge against the
Legal Aid Agency/Lord Chancellor so even with pro bono legal representatives must embark on

126 See LAG articlehttps://www.lag.org.uk/article/207151/revisithtge-legalaid-meanstest

58


https://www.lag.org.uk/article/207151/revisiting-the-legal-aid-means-test
https://www.lag.org.uk/article/207151/revisiting-the-legal-aid-means-test

2. Legal assistance arfcke legal aid (Article 15)

litigation in which they are not costs protected, at least foritiitéal permission stage of the
proceedings. This will usually deter most victims from bringing such a challenge.

Case studya victim of trafficking had been unable to be considered for discretionary leave as a
victim of trafficking as a result of amlawful policy on discretionary leave. This was a plank of

his case against the Home Office. The case was on appeal to the Court of Appeal. Unfortunately
he was unable to pursue the case as he was over the income threshold for legal aid. He was offered
pro bono assistance but still felt unable to proceed as he was unable to meet the cost of
disbursements, including the cost of a transcript of the decision that was under challenge and was
mandatory to obtain. There was also a slight risk of adverse cdsslalst the case. Ultimately

he felt that this was too stressful, risky and difficult to proceed with.

Case studyln a compensation case in which the applicant, a victim of trafficking, sought legal
aid for legal representation, the Legal Aid Agency witdly refused legal aid over a period of

12 months. By the time legal aid was granted the victim had obtained employment, albeit on a low
salary. The victim had obtained hardship loans from the benefits agency which he was required to
pay back, but thesare not considered when calculating eligibility. The victim concluded that he
could not afford to pay contributions to the LAA and discharge the debt to the benefits agency and
opted not to pursue a compensation claim.

Case studyThe applicant was a victi of trafficking with no earnings or entitlement to benefits
because of her immigration status. The victim had a partner who was a UK national and, like the
victim, of retirement age. The victimbés part
aggregated the victim was required to obtain from her partner a contribution every month from
their already very limited income, leaving them struggling financially.

Case studyAB came from Thailand in 2013 because she needed to work to support her elderly
parents and disabled sister. She realised that she was being brought to do sex work but was forced
to take part in sexual acts and drug taking without her consent. She suffered for two years until
she was picked up in a police raid and recognised as enfiat victim of trafficking. The police

felt it was so important that she provide evidence to their investigation that they wrote to the Home
Office to ask that she be allowed to remain in the UK. Their request was ignored and AB had to
wait another twoyears for a decision, only for the Home Office to make a negative CG decision.
With irregular immigration status and no other way to earn money AB returned to prostitution to
earn money. She rented a flat in Central London to see clients. She used heystareover the

rent and to continue sending money home to her fankisr father was by this time very unwell

and the family continued to rely on her incc
needs. ABOSs i ncome limitxar legaldid. dHer teht evas pighasitswasim ¢ o n
Central London and therefore much of it could not be deducted for the purposes of calculating
di sposabl e income. The | egal aid rules all ow
rent. ABdich 6t want to continue working in prostit
all owed to work |l egally and coul dnét acces

Eventually her mental health declined dramatically and by the summer of 20%W8c&Bittempted
suicide. Only when she was admitted to hospital for psychiatric treatment, did she become eligible
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for legal aid. Following this she obtained legal advice which led to the negative CG decision being
overturned and a &rant of refugee status. 0

2.5.c The statutory charge in compensation claims

Hope for Justice and ATLEWavealso remarked that the UK authorities charge a statutory fee on
any successful claim to state compensaitiocertain cases in whidhe claimant has previously
received legal aidn some occasionghe financial compensation awarded to a survivor has bee
entirely funneled to this statutory charge.

A Een if compensation is recovered if legal aid has been in place this will be subjected to a
statutory charge which could swallow up the compensation rec&¥ethis is despite ECAT
(Article 15) and the Tridicking Directive (Article 17) requiring member states to enable victims
to access compensation schemes and Article
|l egal adviceo d&hd fdAwithout delay. o

AARThe 1 ssue of t he s tarsse ind compgnsatidn @asey Where a take isn o r
run solely on Legal help, in the employment tribunal, the statutory charge will not apply. However,

if exceptional funding was received (i.e. to cover advocacy in the employment tribunal) or a legal
aid certificate was obtained (for an appeal to the employment appeal tribunal), the statutory
charge operates. Once the statutory charge becomes operable, it attaches to all work done for the
client on any form of legal aid funding. For example, a client is advisddgal help throughout

their employment tribunal proceedings (so the statutory charge would not apply). However, the
client needs to make an emergency application to the employment appeal tribunal for a hearing
postponement. They cannot use legal helpaforappeal so they need to obtain a legal aid
certificate. Once they have a certificate, the statutory charge is engaged. This allows the Legal
Aid Agency to recoup all of the costsincluding those incurred on legal hé&ldrom any
compensation obtainegdom the tribunal. It does not matter if the work done on the certificate is
only a small proportion of the overall work on the cadée client will have to pay all the legal

costs out of any winnings. As the claimant will not normally be able to recoser against their
opponent in the employment tribunal, they will always have to pay the costs of running their case
out of any award or settlement if the statutory charge operates

For compensation cases requiring legal representation (ie. those not in the employment tribunal)
the statutory charge will operate. Where a court case is won, either through a court judgment or
settl ement, the opponent additidnto any damagesh Qometimasn e r
it may not prove possible to obtain all of the legal costs from the traffickers, in which case the
victim will have to repay the Legal Aid Agency the costs of running their case out of any monies
recovered. See the casElurkey, R (on the Application of) v The Director of Legal Aid Casework

& Anor [2017] EWHC 3403 (Admirip which a victim of trafficking had her award extinguished

127 ATLEU submission.

128 Further information on the Statutory Charge can be found here
https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/777007/payin
g-for-your-civil -legataid-leafletv2.pdf

129 HFJ submission.
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by the statutory charg@'°
Getting Legal Aid Cancelled

ATLEU has also submitted evidenoa their experience of traffickers contacting the Legal Aid
Agency, in an attempt to have the victimbds f
if issued, withdrawn. Calls to ATLEU's telephone advice line confirm that other practiti@aws h

had similar experiences. As ATLEU explain;

AWhil st the LAA are entitled to investigate
inappropriately, it is wholly unreasonable to undertake investigation at the request of the
trafficker, further to ot consider that the trafficker may have any ulterior motive or apply scrutiny

to the representations made by them is unacceptable. Many victims struggle with the notion that
they are entitled to vindicate their legal rights or that the legal system istogbem. Where the

LAA accept representations from the trafficker, it can result in victims losing faith in the legal
system, undermining any trust #h the authori

ATLEU also submitted the following case case studies;
A C a Stualy

Marla was trafficked to the UK for the purpose of domestic servitude. Marla worked 6 days a
week, looking after 2 children under the age of 5. Despite an agreement that she would receive
£200.00 a week, after 3 months the trafficker stopped pagingdfary on the basis that she was
having financial difficulties. When Marla asked for her unpaid salary she was beaten with a chair
leg and told that the trafficker would report her to the Police for theft.

Marla ran away. She sought advice to bring cemgation claim against her trafficker to recover
her unpaid wages. Marla was initially reluctant to pursue a claim as she considered her trafficker
to be a powerful and influential person. Marla could not believe that the UK legal system would
enable hera challenge her trafficker in Court.

Marla was granted legal aid in order to bring a compensation claim at the High Court. However,
Marla's trafficker contacted the Legal Aid Agency and stated that Marla had lied about her
financial position. As a resulMarla’s legal aid was suspended and she was required to undergo

a new means assessment. When Marla demonstrated that she was financially eligible for legal aid,
her trafficker contacted the LAA and stated that Marla's claim had no legal merit. Desgaetthe

that the LAA had been willing to grant legal aid and a barrister had confirmed the claim had
merits, Marla's legal aid certificate was cancelled. Marla was too scared to further challenge the
LAA and so disengaged.

Article 12 Convention

LASPO attempstto give effect to Article 12 , however it is common place for the LAA to assert that

130 ATLEU submission.
131 ATLEU submission.
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Article 12 does not apply to compensation claims as the heading refers to criminal proceedings.
Current case: N v Director of Legal Aid Casework

N sought legal aid in order to bring a compensation claim against the business that benefited from
his forced labour. N was refused legal aid on the basis that he had not demonstrated that he could
not obtain a condional fee agreement or after the event insurance. It was submitted on N's behalf
that in both scenarios N would have to pay a fee albeit at the end of the case and so would not
amount to free assistance. Moreover, even if a Conditional Fee Agreement/ (&ftekthe Event

(ATE) Insurance could be found, neither would cover the cost of interpreting and other essential
disbursements. The LAA maintained that N was still required to demonstrate that a CFA/ATE was
unsuitable, further that Article 12was notmp i cabl e. N has sdétght per

132 ATLEU submission.
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3. Compensation from perpetrators (Article 15)

3.1. What measures are in place to enable courts to award compensation to victims of THB,
including children, from the perpetrators as part of criminal proceedings? What is the role
of prosecutors in this respect?

Obligations to provide access to compensation are anchored in both the Convention and Directive,
obliging States to ensure victims have access to information on relevant judicial and administrative
proceedings in a language which they can understand; ahslire the right of victims to
compensation from the perpetrators; and adopt measures to guarantee compensation for victims
through the establishment of a fund for victim compensation.

In creating such provisions, the Convention and Directive aclatlge the potential restorative,
punitive and preventive effect of compensation. Thosymensation plays an important role in
assisting victims to hold those responsible to account, provide for their families, and rebuild their
lives. Yet, numerous baets are encountered by those attempting to access their right to
compensatiomcross each UK jurisdiction.

In a January 2020 submission to the UN Human Rights Comrhitteeyeral antirafficking

NGOs noted that there is still no civil remedy for victiaigrafficking and modern slavery, and
thatthe two available mechanisms are flawed. On the one heBdgland and Wale#he current
employment tribunal and High Court and County Court claims for victims of trafficking are
remarkably lengthy and compileit is frequently in excess of 18 months to reach a full tGal.

the other handhe Modern Slavery Act introduced a bespoke Reparation Order to ensure that more
money from those convicted of slavery goes directly to their victims, but at the tinréiogw
appears that no reparation orders have yet been ingutactice, compensation from perpetrators

of trafficking is unavailable for many.

In addition to this, the Deduction from Wages (Limitation) Regulations 2014 significantly limits
theability of victims of trafficking to recover the National Minimum Wage (NMW), as it prevents
victims from obtaining more than two years owed in NMW, despite the fact that they may have
been paid little or nothing for several years. Prior to the introdudfithis legislation, a victim of
trafficking or servitude could recover wages for the entire period that they were held in

servitudeL ast | vy, the OFamily Worker Exemptiond,
provides that livan domestic workers angot entitled to receive the national minimum wage or
any payment at al |, i f the worker is Atreat

frequently used as a litigation tool by traffickers to defend court or tribunal claims.

Compensation or Repd&ttion Orders:

In England and Wakes, jadge has power to order the defendant to pay compensation, on
conviction, for any personal injury, loss or damage resulting from that offence or any other offence
which is taken into consideration by the court ited®ining sentence, under s.130 of the Powers

133 Available at:https://www.antislavery.org/wpontent/uploads/2020/01/SubmissidRC-modernslaveryin-
UK-Jan20.pdf
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of Criminal Courts (Sentencing) Act (PCC(S)A) 2086 Following the introduction of the

Modern Slavery Act i n @oOrtinfust cosseler makingha réparadidna t e
order to compensate the viatifollowing the conviction of the perpetrator for a modern slavery

of fence (sl avery, servitude, forced | abour o
order 0.

However, as ATMG identified in 2013:

Aobtaining compens aisdifbicalt as diders ecag dnly betconsideredeiftthe o d
defendantsd assets are realisable i.e. t he
Furthermore, judges are very unlikely to impose compensation orders if they impose a custodial
sentence on thedfficker. Applications for such orders can be made by the police or prosecutor,
but have not been requested as a matter of course. For prosecutors, compensation orders appear
to be a secondary consideration with the primary focus being on securing a ¢convid®n . o

This view is confirmed by Hope for Justiceos

AThe criminal courts can make orders for C (
pursuant to section 13@ 133 of the Powers of Criminal Cour{&entencing) Act 2000

( ACompens at! plore sEecific éormibdern slavery, section 8 of the Modern Slavery
Act 2015 gives the Criminal Courts powers to make a slavery and trafficking reparation order if
the person has been convicted of an offenceyaunt to sections 1, 2 or 4 of the Modern Slavery

Act 2015 and if a confiscation order has been mddm large or complex cases, the question is
more likely to be a matter for the civil courts. The Court of Appeal has also discouraged criminal
courts fran undertaking complicated investigations to establish the extent of the loss (see R v
Bewick [2007] EWC Crim 3297Wehave had victims recover compensation via a compensation
order in the criminal courtdn our experiencesven when there has been a gssful conviction,

a financial investigation and a confiscation has been made, the sums received by victims via
compensation orders have been relatively nominal, sometimes as little as £200.00, and in isolation
do not on their own adequately compensate@nw for the harm caused and the wider losses such

as financial losses incurred e.g. loss of earnings.

The Home Office was asked via a parliamentary question about the number of reparation orders
made. As at 21 November 2018 no Slavery and TraffickiRgparation Orders had been
made'3®This is not surprising as the reparation orders currently do no more than the existing
compensation orders pursuant to the Powers of Criminal Courts (Sentencing) Act 2000. However,
we have supportedlients who have recetd compensation through the criminal courts.
Compensation via the criminal process is reliant on investment in financial investigations and

B4Anti-S1 avery I ntefrnathendbck20ABa1 9sing the UKOs Cri mil
p. 89. Available athttps://www.antislavery.org/wpontent/uploads/2017/01/in_the_#oéinal.pdf.

BAnti-S1 avery I nternational (2013) 6In the dock: Analys:
p. 90. Available athttps://www.anislavery.org/wpcontent/uploads/2017/01/in_the dock_final.pdf

138 Sourced ahttp://www.legislation.gov.uk/ukpga/2000/6/part/VI/crossheading/compensatasrs
137 Modern Slavery Act 2015 sourcedhdtp://www.legislation.gov.uk/ukpga/2015/30/contents/enacted

138 Sourced at https://www.parliament.uk/business/publications/vaiftEstionsanswersstatements/written
guestion/Commons/20181-21/194087/
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early freezing of assets, as traffickers are skilled at concealing assets or dissipating them as they
receive them Compensation orders are also limited to situations where the calculation of
damages is straightforward. R v Horsham Justices ex p Richards [1985] 1 WLR 986 sets out that
criminal courts should not make compensation orders where the calculation of savgard
complex; € )

The role of prosecutors is that they are required to consider applying for compensation on
conviction. The Crown Prosecution Service have guidance specifically on Human Trafficking,
Smuggling and Modern Slavery and Sentencing aAdcillary Orders such as
compensation3%14

JustRight Scotland and TARA confirmed, that in Scotland:

AThe Human Trafficking | egislation does not
its legislation. Therefore, existing powers would need tadeel and there is a discretion within

the Scottish court system to ask for a compensation order to be made. The first point is that it is
discretionary and not mandatory. In general, there is also thought to be anuselef such
provisions within the &ttish Courts as in England and Wales However, this is in our anecdotal
experience and at this time we lack data on this.

There have not been a high number of prosecutions in Scotland, so it is difficult and we have not
been involved in the castwat have gone to court. We are not however aware of compensation
being awarded as part ¥ these criminal proc

3.2. How is the amount of compensation calculated and are there specific criteria or models
for calculating it? What types of injury/damage and costs are covered? Are there any
circumstances/conditions that would lead to a reduction of the amount of compensation?

The only organisation that provided an answer to this question was Hope for Justice.

AHfJ experience is that, even whhere has been a successful conviction, a financial investigation
and a confiscation has been made, the sums received by victims via compensation orders have
been relatively nominal, sometimes as little as £200.00, and in isolation do not on their own
adeqiately compensate a victim for the harm caused and the wider losses such as financial losses
incurred e.g."l oss of earnings. 0

3.3. How are compensation orders/verdicts enforced? What measures are in place to

139 See Crown Prosecution Service Guidance on Human Trafficking, Smuggling and Modern Slavery sourced
https://www.cps.gov.uk/legajuidance/humadrafficking-smugglingandslavery

and Crown Prosecution Service Guidance on Sentencing and Ancillary Orders sourced at
https://www.cps.gov.uk/legajuidance/sentencirgncillary-orders

140 Hope for Justice submission.

141 JustRight Scotland and TARA submission.
142 Hope for Justice submission.
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guarantee and ensure effectivpayment of compensation?

Sections 1334 of the Powers of Criminal Courts (Sentencing) Act 2000 makes provision for
compensation orders to be made against convicted persons in favour of their victim(s). However,
the number of compensation orders madenenlast ten years in human trafficking and slavery
cases is low. A specific reparation order for victims of slavery and trafficking was brought in under
s8 of the Modern Slavery Act 2015 to enable courts to order a person convicted of a modern slavery
offence to pay reparation to their victim or victims, in respect of the exploitation and degradation
they have suffered. A reparation order will only be made where the court is satisfied that the
defendant has the means to pay.

ATLEUGs evidence reveal ed:

A T hMSA provides that the Court must consider making a slavery and trafficking reparation
order in any case where it has power to make one, even where an application is not made. If the
Court does not make an order it must give reasons for not doing so.

Repamt i on Or der s: The Modern Slavery Act 2015

reparation ordersod6 under s.8 of the Act. Re
prosecution of the trafficker. There is no calculation set out in stafimke.Court will attempt
6compl ete reconciliationd and compensate the

feelings. There is authority to the effect that where complete reconciliation between the parties as
to the proper amount of compensatis not readily possible on the evidence before the court, but

a calculation of the minimum loss is a comparatively simple task, then the court should make an
order in the sum representing that minimum loss. e.g the Criminal Court could still compensate
for personal injury without extensive medical evidence. David Edward James [2003] 2 Cr. App.
R.(S) 97

In some cases the Criminal Court will use measures set out in other jurisdictions to calculate
compensation i.e calculation of personal injury quantunmaillg applied in the civil courts.

That a reparation order has been granted will not bar the victim from pursuing a civil
compensation claim, but there cannot be double recovery and so if the victim recovered a
proportion of their unpaid wages from a rep#ion order and then brought a claim directly
against their trafficker, they could only claim the shortfall between the total underpayment and
that already obtained.

In relation to reparation orders, commonly the Court will set a date by which paymenbenust
made. Failure to make payment or seek an amendment to the order can result in a custodial
sentenceX*

Hope for Justice expanded on this point:

143 ATLEU submission
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Aln HfJs experience there is difficulty in t
insufficient funding of financial investigation at the beginning of a criminal investigation or the
provision of |l egal aid to make these iYMvest:i

Kalayaan has reported that there aremaxhanisms in place to ensure that perpetrators are held
into account following a costs order against them. In one particular case reported by Kalayaan, a
survivor was awarded odwmindred thousand pounds in compensations at the Employment
Tribunal, but washen tasked to enforce the order by herself or employing an enforcement agency,
with no legal aid or support provided to her by UK authorities. Kalayaan also noted that the July
2017 Mathew Taylor Review of Modern Working Practi¢esecommended that theocess for
employees to receive compensation awards was simplified no avai | , i n the
knowledge.

3.4. When foreign victims of THB are removed from or choose to leave the country where
the exploitation took place, what measures areni place to enable them to obtain
compensation and other remedies.

Victims who are no longer in the UK can in theory obtain legal aid and pursue a compensation
claim in the UK. However, practically this has proven extremely difficult. The LAA will only
accept documents in English or French, so steps need to be taken to prepare appropriate translation:
- often with the cost borne by the legal aid provider.

Where victims are subject to randomassessment complying from abroad within the set
timescale cabe difficult.

A reparation order can be granted regardless of whether the victim remains in the UK after giving
evidence. Practically if the victim has not taken steps to update the Police of any change in contact
details because of the gap between seitgrand POCA proceedings they will not be aware that

an order has been made. If the CPS cannot contact them they will not receive payment.

Civil society respondents pointed out that the support provided by the UK authorities to survivors
that return toheir country of origin, is not enough to enable them to obtain compensation and
other remedies

AVictims of Trafficking including EU/EEA wo
employment tribunal and/or civil claim. However,aar experience ivictims return to their

country of origin there is insufficient ongoing support to enable them to access or continue to
access legal advice and representation to pursue or continue to pursue CICA claims or civil
claims.Working with victims who have retued home it becomes incredibly difficult for them to
pursue any type of compensation from their own country and they often can disconnect with

144 Hope for Justice submission.
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support providers such as ourselves and legal representatives. In addition, there may be logistical
and financia difficulties in victims returning to the UK for issues relating to their litigation such

as examination by a medical expert and attendance at a tribunal hearing or civil trial. There are
also logistical difficulties in terms of the administrative densaodl the legal aid agency in
requiring ongoing documentation on financial means of victims which provides additional
difficulty especially as wa%e slips will be

Other respondents cited serious difficulties in keeping in contact with survivors post NRM,
confirming that neone agency is responsible fikeeping in touch with a victim @nsuring this
obligation is ttnderstood/fulfilled. o

In Scotland the provisiorsireported on by JustRight Scotland and TARA:

AJRS and TARA , being aware of this gap in S
have, to ensure that EU nationals in particular obtain access to a lawyer prior to returning home

so that a compensian case can be pursued. This has happened in 2 cases so far but the
responsibility for keeping in touch lies with JRS and to a lesser extent, TARA.

In one case, we lost touch with the person as did TARA. We therefore try and retain a link with
an NGO which TARA assist with. In a second case, we are preparing an application but there
are logistical and interpreting difficulties which mean such casesire a higher investment of
time from the solicitor. However, TARA and the local NGO are assisting. This extra work is not
covered by legal aid funding meaning there is no financial incentive to undertake these cases
meaning the gap is filled by legal NGO

The importance of this, however, cannot be uredtimated. In this one active case, the person
has been disowned from her family after returning to her home country. She therefore required
to find accommodation and employment quickly. She did thibdéataffickers located her at

her place of employment, having had their bail conditions in Scotland reduced to allow them to
travel without her knowledge. She had to leave this employment. She requires compensation in
order to ensure that the conditioméich put her in a position vulnerable to exploitation in the

first place do not continue to remain in place and therefore resultirafécking back to the

UK or el®ewhere. o

146 Hope for Justice submission.
147Unseen UK submission.
148 JustRight Scotland and TARA submission.
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3.5. What procedures are in place to ensure effective access to congagion for victims of
THB for the purpose of labour exploitation? Can such victims bring civil claims for
compensation and/or recovery of unpaid wages and social contributions on the basis of tort,
labour, employment or other laws? Please specify the relent measures. Can victims of THB
working in irregular employment or without a contract claim unpaid wages and other
compensation and if yes, how is the amount of unpaid wages and other compensation
established?

EachUK legal system contain sevembcedural avenues that could theoretically allow a survivor

of labour exploitation to access compensattmough civil procedures. However, compensation
orders remain aontested issue. Article 12 provides that the trafficked person shall have access,
without delay, to fre®f-charge legal counselling, including for the purpose of claiming
compensation. It can be argued that none of the possible avenues for compensation in the UK are
in accordance with the Conventioks aforementioned, the Scottish Le@adl Board monitored

the availability and accessibility of legal services in the area of human trafficking in 2015. It also
highlighted the same reportés comments that
practice was rarely successful and t@hpensation was one of the weakest rights and often the
mo st i n at statesl tha it is Dot clear whether this results from systematic problems
with the availability of solicitors rather
experences.

The civil procedural avenues are as follows:
Civil Claim:

Trafficked victims have the right to initiate a civil claim for compensation. Civil claims are in
scope for legal aid and a victim would only need pro bono assistance if they were btd &igi

legal aid. Without pro bono legal assistance, such claims require the claimant to fund their own
case, which may not be a viable option. FLEX also provided an assessment of the shortcoming of
this approach:

AA victim of tr aifmfinithe CoumygCourtdagsedmmn civinlay actions duch ias
harassment, false imprisonment, and breach of contract. A victim could also bring a claim under
the Human Rights Act 1998 against a public body, such as the police or local authorities, for
examplefor failing to properly investigate or deal with their case. These claims are often lengthy
and complex and effectively rely on the victim being legally represented. Costs in these cases is a
significant barrier, and it can be difficult for victimstorece r t he f ul | ad%ount

In civil proceedings the parties can agree to settle a claim in the employment tribunal s203 ERA
settlement agreements, ACAS COT3 requires that the victim has independent legal advice as to
the effect of settlement. County Court/High Court claims if victinrepresented then their

149 See:https://www.slab.org.uk/app/uploads/2019/03/SLMBnitoring-Report201 7. pdf

10 FLEX submission.
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representative will advise as to the effect of settlement.

Similarly, in Scotland an individual can access a civil claim for compensation, and this would
be covered by legal aid provided the relevant financial and meritsitestset:>*

FLEX also highlighted the ineffectiveness of another avenue:

Employment Tribunal:

AA victim of trafficking may bring aelaed ai m
abuses such as failure to pay the national minimum wage, for unlaetictions, or for
discrimination. Yet, under current law, victims of trafficking who did not have the right to work in
the UK at the time of their exploitation face barriers to claim compensation for labour law
breaches in civil or employment tribundlider UK law, undocumented workers are not excluded
from the definitions of Awor kero or Aempl oy
defenced asking the court to strike out the
employment claim agnst them on the basis that the employment relationship is voided due to the
wor kerdos | ack of required authorisation to
illegality defence has limits. In July 2019, a court ¢&sdecided that when a mignaworker is
unaware of the fact that they are undocumented, for instance when the employer is responsible for
applying for their visa, or they do not have access to their documents to check whether they have
a valid visa, the worker can enforce their eayshent rights despite not having the right to work

at the time®™f exploitation. o

The case in questio@kedina v Chikale [2019] EWCA Civ 1398he judgment considered the

old public policy defence to a civil claim for damages of illegality. It wasdgment on public
policy and the UKO6s international obligatio
English law (whether common law or statute) in a way which does not place the United Kingdom
in breach of an international obligation." (Lord ffileann said in R v Lyons [2002] UKHL 44,

[2003] 1 AC 976, at para 27).

On this basis, Lord Wilson found at paragraph 49 that:

Afalthough the court should remember, for exa
the home, it is hard to resistdltonclusion that Mrs Allen was guilty of trafficking within the
meaning of the definition in the Palermo Protocol. Thus, of the ILO's six indicators of forced
labour, there might be argument about the existence of the second (restriction of movement) but,
on the tribunal's findings, there certainly existed the first (physical harm or threats of it), the fourth
(withholding of wages) and the sixth (threat of denunciation to the authorities where the worker
has an irregul ar™i mmigration status). 0

He found,at para 50, that:

151 JustRight Scotland and TARA submission.
152 Okedina v Chikale [2019] EWCA Civ 1393

1S3 FLEX submission.
154 (Lord Hoffmann said in R v LyonR002] UKHL 44, [2003] 1 AC 976, at para 27).
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Al't is too technical an approach to an inter
relates to compensation only for the trafficking and not for related acts of discrimination. In my
view it would be a breach of the UKrgernational obligations under the Convention for its law

to cause Miss Hounga's complaintt™to be defea

In light of draft MS Bill, para 52

Athe decision of the Court of Ap pode complaant u p h c
runs strikingly counter to the prominent strain of current public policy against trafficking and in
favour of the protection of its victims. The public policy in support of the application of that
defence, to the extent that it exists #f should give way to the public policy to which its
application is an affront; and Miss Hounga's appeal should be allot¥&d"

The employment tribunal system is the same in Scotland as it is in England and Wales. See
above regarding legal aid not covering representation in the tribunal in Scotland.

JustRight Scotland and TARA afiea war e of one tri bunal case in
any civil claims. In terms of criminal injuries compensation, most current cases are being taken

by one specialist provider, JRS who cannot cover the scale of need in this area. In terms of CICA
cases, we refer to the Scottish Legal Aid Board review of 2015 referenced above.

In terms of accedsthese routes also require to be raised at the correct time and in the appropriate
way. Therefore, mentioning compensation as a possible avenue toocaarlyean it is not
understood. At JRS, in addition to our legal surgery with TAR®& have commenced a surgery
with Migrant Help in Scotland to try and introduce compensation and improve access to this
remeldy. o

ATLEU provided insight on the amount ofrapensation established in civil law claims against
traffickers.

Calculating Compensation

AThe starting point for calculating wages ir
were workers not in exploitation and the sum they receive underlégitimate contract of
employment.

In the absence of a contractual rate of pay it will often be possible to assert that the client had a
right to receive the national minimum wage.

The basis for the calculation is set out at section 17 Natibhiaimum Wage Act 1998. The
formula set out in that section seeks to ensure that the Claimant is compensated, in respect of the
amount by which payments received fell short of the NMW, at an amount equal to the NMW at the
date of award.

Where the benefiteceived by the respondent/ defendant is in the form of services, the starting

155 pid.
156 |pid.
157 JustRight Scotland and TARA submission.
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point is the objective market value of the services (which may well be determined by the National
Minimum Wage) tested by the price which a reasonable person in the defendsitite pvould

have had to pay for them and taking into account conditions which increased or decreased their
objective value to any reasonable person in that position. Benedetti v Sawiris 2013 UK SC 50.

Where an award of compensation is made specifi¢allsespect of unpaid wages, there is a
corresponding duty for payments of tax and national insurance to be made. An award of wages is
therefore usually paid gross so that the victim can then account to HMRC.

A victim who 1is 0 iade$ edtlgprabkecausecaaynillegalityadaes rotrstrike n p ¢
down the contract relied on see Patel v Mirza & Hounga v Allen or because a restitutionary
measure such as quantum meruit is applied (to avoid unjust enrichivient).

Employment Tribunal

AThe e mpribungl inas exdlusite jurisdiction over claims arising from employment statute.
Victims bringing claims in the ET will assert that there was an actual or implied contract of
employment, this enables the victim to bring a range of employment claims, tensatephem

for the component parts of their treatment.

The methods for calculating compensation are set out in statute. e.g s118 Employment Rights Act
1996 sets out t hat empl oyees who suffer an
calculated with reference to length of employment, age and weekly salary and a compensatory
award that the Tribunal considers just and equitable in all the circumstances having regard to the
loss sustained in consequence of the dismissal in so far as the losbigatita to the actions of

the employer, in practice the Tribunal can compensate for past and future loss of earnings as well
as expenses reasonably incurred as a result of dismissal.

The Tribunal has the power to reduce a basic award if it concludednattions of the employee
contributed to dismissal, or a reasonable offer of re engagement/reinstatement to the role is
rejected. In reality where the Claimant is a victim of trafficking, grounds for reduction are unlikely

to apPply. o
Discrimination

A ItHe victims treatment amounts to unlawful discrimination on the basis of sex,race,religion etc
then under s124 of the Equality Act 2010 the Tribunal can order that the victim is compensated
for financial losses arising from the discriminatory treatment &rdinjury to feelings for the
discrimination suffered, the Tribunal will do this with reference to the scales set out in Vento v
Chief Constable of West Yorkshire Police [2002] EWCA Civ 1871.

The above are just some of the complaints that can be bratgie ET- seewww.athub.org.uk

For claims presented on or after 6 April 2019, the Vento bands are as follows:

158 ATLEU submission
159 ATLEU submission
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o) | ower band of A900 to A8,800 (Il ess

o) mi ddl e b an dcase$ thabhdd nd Dedit an award\i@ e upp@ro
band), and

(@]

upper band of £26,300 to £44,000 (the most serious cases), with the most
exceptional cases capable of exceeding £44,000

For victims who suffer the loss of employment an award will usually alivayvithin the middle
bracket Voith Turbo v Stowe [2005] IRLR

Unpaid and deductions of wages can also be clainseg below

County/High Court

The County/High Court are where tortious complaints not routed in employment statute can be
heard. Generally clians seek to place the victim in the position that they would have been in but
fordo the harm suffered. This means that gene
and | oss of amenityd and special cdheumeal gseas t o
result of the treatment.

Being 6illegal 6 wildl not bar a victim from |
and type of complaint brought. For example, a someone trafficked into sex work would not bring
claims in the employmertibunal but bring claims in the County/High Court focussed on
compensating for physical and mental harm as opposed to contractual or labour breaches.

The following are some claims that are available in the courts to victims:
Negligent Personal injury

If a victim has suffered injury whether it is physical of psychologicahey may recover
compensation. This will usually involve seeing a medical expert to discuss their history.

Protection from Harassment Act 1997

OHar assment 6 i s wicémocan bnrigd edinyfor dgephysicalallse, vArbal
abuse, sexual abuse, failure to pay.

oFalse imprisonment/trespass to the person/assault
These claims are available in cases of physical abuse.
Restitutionary claims

These are claims which permit atunc to recover compensation even if there is no contract
between them and the victim; these can help victims in less clear cut situéifons

Although there are other measures by which presumed victims can access are in place to

160 ATLEU submission
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compensation from the perpetrators of trafficking, it is, in practice, unavailable for many. As noted
by ATLEU, there have been two recent Parliamentary Questions thgoatimbers of victims of
modern slavery accessing legal advice. The first was asked on 1 December 2017:

ATo ask the Secretary of State for Justice, how many victims of human trafficking have received
Legal Aid in each of the last three years.

It was answered by Dominic Raab, then the Minister of State, Ministry of Justice:

The Legal Aid Agency cannot identify all applicants for legal aid that have been victims of
trafficking, as such a status is only captured in certain cases, for example where an individual is
bringing a compensation claim against their traffickers. Victohgrafficking can also access

ot her forms of | egal aid, although such case
Financial Year Trafficking/Modern Slavery Matters

20142015 51

20152016 34

20162017 39

During a recent meetingetween ATLEU and officials at the Ministry of Justice and Legal Aid
Agency, in 2019, they indicated that there was not an intention to improve the collection of
information on victims of trafficking accessing legal aid. Notwithstanding the Legal AidyA@erc
failure to collect information the figures provided by Government in answer to these
Parliamentary Questions suggest the number of victims accessing legal aid are minimal and a
fraction what is needed by this group.

Dominic Raab gives the example oeéth L e g al Aid Agencyds syst el
bringing compensation <c¢l aims against t heir
functions for controlled work (ie Legal Help and Controlled Legal Representation) can also
identify some victimspplying for norasylum immigration advice, the figure given for the total
number of victims accessing legal help for this type of case was 124, an average of just 41 per
year. Over that same 3 year period from 2014 there were 9,404 victims referreceiNB i [2]

These numbers suggest that just 1.3% of those referred into the NRM are currently able to access
legal aid for advice in respect of a potential compensation claim against their trafficker and
immigration (norasylum) advice on leave to remain.

The second parliamentary question was asked on 16 May 2018 by Anne Marie Morris:

To ask the Secretary of State for Justice, what estimate his Department has made of the number of
potential victims of modern slavery who have (a) sought free legal assistash¢e) been denied
such assistance in each year for which information is available.

This was answered by Lucy Frazer, then The Parliamentary Useleretary of State for Justice:
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The Legal Aid Agency cannot identify all applicants for legal aid that have been potential victims
of modern slavery, as such a status is only captured iescatere the legal aid scheme makes
specific provision for such individuals, for example, immigration advice for those identified as a
potential victim of modern slavery though the National Referral Mechanism. Victims of modern
slavery can also access ottferms of legal aid, although such instances will not be discernible
from the LAAOGS systems.

Legal aid for potential victims of modern slavery is available by way of Legal Help or Controlled
Legal Representation. However, as the application processisayfie of legal aid is devolved to

the instructed solicitor, the number of instances where such legal aid was sought or refused cannot
be reported on, and furthermore such cases can only be identified when they are reported to the
LAA after their conclusin.

For Civil Representation, decisions on funding are taken by the LAA and it is possible to identify
applications and refusals at the outset of the case. The information below shows how many legal
aid certificates have been issued to victims making elaion damages which arise from
trafficking. These figures only relate to public funding where we know the applicant is potentially
a victim by the nature of the service sought and will not include other cases where a victim may
have sought legal aid.

Qualf yi ng for free | egal assistance wil | depert
cases where a means test and a merits test must be undertaken in order to obtain legal aid.

Year ‘ Applications made Applications refused
20142015 5 0
20152016 14 1
20162017 9 0

ATLEU qualify this evidence by explaining:

AThe statistics provided by Lucy Frazer in r
entirely consistent with data held by us at this time, with the amachber of refusals
misrepresenting the situation. Following the advent of LASPO virtually all, if not all, applications

for legal aid for civil representation certificates in damages claims for victims of modern slavery
were made by ATLEU at this timewas our experience that the majority were not granted and

that they were subject to lengthy delays whilst failures to grant legal aid were being challenged,

with some cases takijﬁﬂg up to 4 years to reso

A case study provided by ATLEU also highlighte e Gover nment 6 s-makmgpr oac
on legal aid in trafficking compensation claims as highly inconsistent and obstructive.

161 ATLEU submission.
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AMartin was trafficked to the UK for the pur
6 days a week in factory and was threatened and verbally abused. An application was made for
investigative representation in order to consider a complaint under the Protection from
Harassment Act 1997 (PHA) on the basis that the treatment amounted to harassment within the
terms of the Act. The LAA responded to the &
we do not see how the treatment you describe could amount to harassment. S7 of the PHA says
that harassment can mean O6al ahawe asglooked ppghes o n
word harassment in 4 online dictionaries which give the following definitions:

A To trouble, torment or confuse by persistent attacks, questions etc.

A Annoying or unpleasant behaviour towards someone that takes place regularly
A Behaviour that annoys or upsets someone

A Disturbing, pestering or troubling repeatedly, persecution

An internal review was sought of the LAAGS
law on harassment be considered, as opposed to dictionarytidefsn A query was also raised

as to whether the decision k& r had access to an appropri aft
response it was stated fl am not sure what
further refusal of funding steps weraken to initiate judicial review proceedings. Unfortunately,
Martin said that he was too scared to bring
his compensation cl d8 m against the trafficke

In addition to this, the Deduction from \&s (Limitation) Regulations 2014 significantly limits

the ability of victims of trafficking to recover the National Minimum Wage (NMW), as it prevents
victims from obtaining more than two years owed in NMW, despite the fact that they may have
been paid litle or nothing for several years. Prior to the introduction of this legislation, a victim

of trafficking or servitude could recover wages for the entire period that they were held in
servitude. Lastl vy, t he OFamily \Wgutatioesr201Ek x e mp
provides that livan domestic workers are not entitled to receive the national minimum wage or
any payment at al |, if the worker i's fAtreat
frequently used as a litigation tool by traffickéosdefend court or tribunal claims.

Hope for Justicdaas highlighted that the absence of a civil remedy compensation proceedings is
highly detrimental to survivors.

AThere currently is no specific tortmo@en vi l
slavery, therefore if victims pursue a civil compensation claim they have to try to fit their
circumstances into another type of tort e.g. false imprisonrrespass to the person, protection
from harassment. The lack of a specific tort can create barriers in accessing legal aid and also
accessing a civil remedy. This gap in the law was identified in the case of Taiwo v Olaigbe and
another [2016] UKSC 31. Ais needs to be rectified and could facilitate greater levels of
perpetrator accountability, particularly where it has not been possible to meet the criminal

12 ATLEU submission.
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threshold for the Crown Prosecuti®®n Service

Unseen UK has atsreported that the complexity of these legal cases can lead to survivors avoiding
compensation claims altogether.

AAs a frontline service we find that those w
form). Even when this is explained and o#i@rpeople can feel exhausted by the NRM process,
delays in waiting for decisions, may not understand the bureaucracy and the system they are part
of. They may not have access to a bank account. Often the NRM and compensation time
frames/ mechani s$imsi doadtuhderused part of the
overly complex and time consumin®g for those

As ATLEU attest:

AVictims of trafficking can bring cdmantand f or
false imprisonment in the county court or high court. These jurisdictions remain almost untested.
However, equivalent difficulties to those in the employment tribunal will likely emerge. Without a
civil remedy attempts to use existing legal rdieg, which were designed for or evolved for
different situations, amount to pushing a square peg into a round hole.

Compensation rights for victims need to be straightforward and-fusedly. The current
employment tribunal and High and Cou@gurt claims for victims of trafficking are remarkably
lengthy and complex. They frequently take in excess of 18 months to reach a full trial. With delays
in | egal aid this may easily become in exces:s
taketheir trafficker to court or tribunal requires very considerable tenacity and courage. Threats
against victims (and their families back home) are common. The remarkable complexity and
difficulty attaching to current claims for compensation stacks the @dels more strongly against

victims and in favour of the traffickers. Due of the complexity and uncertainty of the law, it is
effective only for those able to access specialist representation, which is rare in the current
climate, and thereby to challenges general culture of impunity of traffickers from legal redress.

It cannot properly be said that any of the claims above adequately compensates a victim for the
gross abuse of their rights they have suffered. The UK is obliged under Article 15 of tiedl Cou

of Europe Convention against Trafficking to have in place means by which victims can obtain
compensation from their traffickers. Despite this and the recommendations of the Joint Committee
on the Modern Slavery Bill, there is no provision in UK lawdompensation for trafficking per

se.

Only a dedicated civil remedy will protect the right to civil compensation from inadvertent damage
due to the failure of government across departments and the courts to engage withithe anti
trafficking agenda. It isecommended that a civil remedy, enforceable in the employment tribunal
and civil courts, on breach of sections 1 and 2 of the Modern Slavery Act 2015 should be
introduced. There is clear precedent for such an amendment in the form of the Protection from
Har assment ®Act 1997. 0

Therefore the current civil compensation avenues are ineffective in securing compensation for

183 Hope for Justice submission.
164 Unseen UK submission.
165 ATLEU submission
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trafficked persons and do not fulfil the spirit of the requirement for compensation in the
Convention or Directive.

3.6. What training is provided to build the capacity of relevant professionals, such as lawyers,
law enforcement officers, prosecutors and judges, to enable victims of THB to obtain
compensation and other remedies?

Training and building core capabilities afithorities is necessary to enable victims of trafficking

to obtain compensation and other remedies. As the number of agencies and relevant persons in the
UK grows, so too must the training of these
training initiatives is not just about building and maintaining capacity, it is vital if the UK is to

Ai mprove the prevention and protection of (
prosecution®f traffickers. o

While acknowledging thahere has been an increase in the level of training provided to relevant
professionals on compensation, civil society respondents reported that capédityg is still

clearly insufficient Historically, the culture of policing targets means that thiifig is not
considered a priority and an investigation is often dependent on the good will and perseverance of
individual officers. There is also a lack of tailored training to equip law enforcement officers with

the specialist knowledge to effectivelwire st i gat e this <c¢cri me. Mor e
has noted, with appreciation, the increase in training for relevant professionals, such as lawyers,
| aw enforcement officers, pr os e®ioundthastrainingd | u

existad, at regional and national level. However, the majority of these were not evaluated, making
the assessment of their impact difficult. Training was also delivered inconsistently and without
quality control.

Hope for Justice reflects this, reporting that:

A here has been an increase of training on identification and support of victims of modern slavery.
The government have been running some campaigns through the Cabinet Office and there have
been some more locally based campaigns run through local pfaices and antslavery
networks. Some financial support is provided particularly for training ldoge for Justice has
received government funding for bespoke targeted training including for police, local authorities,
prosecutors, first responders artetenvironmental agency. The governniesfocused some of

their campaigns around business.

However,we have seen a need to address the limited resources regarding the provision of Legal
Aid for victims. Legal Aid is a critical part of obtaining compdisa The last 34 years has

¥EUropean Commission (2015) 6Study on Prevention ini-Hf
Available at: http://ec.europa.eu/antitrafficking/
sites/antitrafficking/files/study_on_prevention_initiatives_on_trafficking_in_human_beings_0.pdf

®Anti-Traf f i cking Monitoring Group (2018) 6Before the har
prevention of tr atipf/iveviantislaydy.orgivmantent/plbadds2018/09/Befotiee
Harmris-Donereport.pdf
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3. Compensation from perpetrators (Article 15)

seena rapidly shrinking pool of immigration advisors, additionally, as seen above (question 2.1),
in CICA claims there is still confusion over definitions of modern slavery as a violent crime. It
appears decision makers nesignificantly more training on the legal rights of victims including
access to legal ad¥%ice and representation. o

168 Hope for Justice submission.
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4. State compensation (Article 15)

4.1. Do the eligibility criteria for State compensation schemes for victims of crimes exclude
some victims of THB (e.g. due to irregular residence status, nationality, nature of the
offence)? Does access to State compensation depend on the outcome of the criminal case and
on failure to obtain compensation from the offenders?

For many survivors, an application to the Criminal Injuries Compensation Authority (CICA) is
their only route to obtain compensation, given the limited prospects of obtaining compensation by
perpetrators. The Modernlgsery Act, 2015 makes provision for Slavery and Trafficking
Reparation orders. In November 2017, an answer was given to a parliamentary question which
stated that;

No slavery and trafficking reparation orders have been made since their introductiorthender
Modern Slavery Act 2015 coming into force for offences committed affed@¢ 2015. They can

only be made once someone has been convicted of a relevant offence and the Crown Court has
made a confiscation order against them. Modern slavery prosecutions are complex and often take
a long time to complete. As the number of coneliligrosecutions rise, we expect to see a rise in

the number of reparation orders. Baroness Williams of Trafford, 23rd November 2017.

Those who seek to make claims under the CICA experience multiple obstacles. An application
must be made within two yearstbk criminal injury sufferedThis is not realistic for many

victims, due to trauma, lack of knowledge and assistance, and most do not realise that they need
to do this on top of being referred into the NRM. There is normally no legal aid available for
victims of trafficking to apply to CICA or to challenge their decisions. Some victims are able to

get pro bono legal repredation but this is not available for everyoire Scotland, while there is

legal aid available in theory, lawyers are not takingdhmses because it is not financially
viable. The scheme requires a victim to have
modern slavery is not of itself always considered a crime of violence and many victims are

denied compensation. CICAisabtet wi t hhol d awards of compensa
you cooperate fully with the investigation into the crime and any prosecutiofitbat | ows 6 an
routinely does so without any consideration
compenation is paid thigs usually after years of waiting and is frequently consideyed b

survivors of slavery to basultingly low, not taking into account the psychological injuries from
trafficking and modern slaverin Scotlandwhere someone is succedsfuobtaining an award

of compensation, then a solicitor is not able to submit an account to the legal aid board meaning
the |l egal costs are ta%en from the individua

Additionally, a very small number of intimations have been received for waogation to

Criminal Injuries Compensation Authority in Scotland. Whilst the number of intimations is small
in comparison to the estimate of the number of victims, this may reflect a low awareness
amongst trafficking victims of their right to pursue qmmsation, rather than any problems with
the availability of legal services.

169 JustRight Scotland and TARA submission.
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ATLEU have written about the lack of information available to trafficking survivors on the CICA
scheme:

AWe are not aware of any government | eafl et
trafficking. Most literature highlighting that victims can seek compensation has been prepared by
civil society. ATLEU has provided training and online informatia ATHUB.org.uk on this for

support providers and legal practitioners to use when working with victims. The Government has

a leaflet on the CICA scheme for victims of trafficking, but we are unclear whether this leaflet is
disseminated to victims at apgint during their time in the NRM. It can be found here:

https://assets.publishing.service.gov.ukovnent/uploads/system/uploads/attachment data/fil
e/351337/humatrafficking-leaflet.pdf 3°

The submissions provided by Hope for JustleleEX and by the British Red Cross confirm and
expand this view.

Hope for Justice:

ACri minal |l njuries Compensation Authority (¢
compensation to victims of violent crime. Currently this is out of normal scope for legal aid and
would require an exceptional case funding application to be nadeetlLegal Aid Agency (LAA).
These are rarely granted for victims to mak
victims of modern slavery face multiple barriers in accessing the scheme, including vulnerability,
language barriers and culturalisorientation. These factors impede the ability of a victim to fill

in the form without support. This is then compounded by issues that victims face meeting the clear
criteria for the scheme. Such issues include

(a) problems with limitation.
(b) difficulties pioving mental injury without expert evidence

(c) previous unspent criminal convictions barring victims from receiving
compensation (this is the subject of a current Supreme Court case).

(d) nonrcooperation with a police investigation.

(e) human trafficking in it®wn right not being interpreted under the scheme a crime
of violence so a victim has to show a crime of violence within the crime e.g. assault.

1IOATLEU submission.
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4. State compensation (Article 15)

Difficulties meeting clear criteria, as well as a need for expert medical advice, means that victims
are unlikel to achieve a successful outcome without legal advice and representation from day
one. ( é)

Many applications are stayed pending the outcome of criminal proceedings which for cases
involving modern slavery can take33/ears before the case comes to ti&me cases are stayed
behind a civil case. The processing of applications is currently fairly slow and CICA can take
approximately 12 months to process the initial application even when there are no pending
criminal proceedings. In addition, | understatitere have been some delays with reviews and
also adjournments of appeals. For instance, one first tier tribunal appeal has recently been
adjourned because the tribunal didn't have the specific expertise to deal with the case.

Hf J6s e xper isensdetiled abave, is thdt @mpler advocacy is required around the
fact that victims often do not meet the strict criteria, contrary to their rights under ECAT and the
Trafficking Directive. I n particulrasrasmagur su
be necessary to guarantee compensation for v
of guaranteeing compensation. This means often complex legal arguments/representations need
to be made. The need for legal aid to pursue crimimakies compensation applications (in
addition to Employment Tribunal Claims) was also recognised in the Independent Review of the
Overseas Domestic Workers Visa conducted by James Ewins in 8015

British Red Cross gxanded on this point

AReceiving compensation can also play a cruc
rebuild their lives, and survivors need early advice while in the NRM to identify the right route to
compensation, and to ensure their claims are lodged in fiime.number of applications to the
Criminal Injuries Compensation Authority (CICA) scheme remain low as NRM support workers
do not normally assist survivors to make them and individuals typically are not able to make them
without assistance. As legal aidrist available for making a CICA application in practice there

are very few survivors who ever apply. Only four survivors out of tHé stfpported through the

STEP pilot were pursuing a compensation claim, and all of these were through the CICA route.
Onesurvivor had made the claim herself with support from the STEP worker, as legal aid is not
automatically available for these claims and there was no pro bono support available (this case
was still pending at the close of the pilot). The other three cases submitted with pro bono
advice and representation from Hestiabds corp
at the clo¥% of the pilot. o

171 Independent Review of the Overseas Domestic Workers Visa by James EWbDecEsnber 2015
https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment data/file/486532/ODW
V_Review -_Final Report 6 11 15 .pdf para. 137

12 Hope for Justice submission.

173NB: While 72 people were supported through the STEP programmegetwde did not consent to their

information being shared for the research report. Information from 70 people was therefore analysed and
reported on.

174BRC submission.
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As did FLEX:

As trafficking or forced

4. State compensation (Article 15)

| abour

a r etims rust
demonstrate that their exploitation involved violence or fear of violence. Victims can only receive
compensation for physical or mental injuries, or for loss in earnings as a result of those injuries,

but not for unpaid wages or deprivation dfdrty. Victims are ineligible for awards if they have a
be

criminal recor d, and may
reasonably practicableo or

i f

deni e
t hey

d awar ds
fail t o

Additionally, where a viétn has an unspent criminal conviction then the victim is automatically
barred from an award and CICA has no discretion to consider the specific facts of the case. The
Supreme Court will determine if the mandatory bar on unspent convictions amounts tlulunlaw
discrimination in respect of victims of trafficking in November 2011 [A& B].

A victim can only recover compensation for physical and mental injury suffered during their
exploitation and that injury must have resulted from an immediate fear of viddenghere the

victim was required to carry out an action on threat of harm in the future they would on the face

of it be precluded from an award.

The main shortcoming of the CICA scheme however is that it does not recognise trafficking per

se as a crime ofiolence. A victim who was severely exploited but had no physical injury or
diagnosable psychiatric injury would therefore not receive an award.
permission for judicial review is currently before the Administrative Court. If granted the
Administrative Court will determine whether trafficking should be deemed a crime of violence.

An application for

A freedom of Information request undertaken in February 2019, requested by ATLEU,
demonstrated that out of 137 applications made by victims of traffickingeotveo-year period

only 8 had received an award of compensation, with 50 rejected outright, that 79 of the applications
made by victims were still to be determined demonstrates that the application process is not quick:

Application Numbers

co-operate with the Police

Applications to CICA by victims of trafficking 137
Applications made without legal representation 50
Applications rejected 39
Applications rejected trafficking not a crime of violenc 14
Applications which have been awarded compensatia 8
CICA

Applications which have been withheld due to failur¢ 6
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4. State compensation (Article 15)

Applications which have been withheld or reduced dy 10
failure to respond to CICA

Applications which have been withheld or reduced dy 6'7°
unspentonvictions.

All contributors stated they did not feel that the CICA scheme in its present form, was fit for
purpose. It is not genuinely accessible and the vast majority of victims are refused compensation
in circumstances where it ought to be granted:

i L e g afbr CIEA mdatters should be brought back into scope. The scheme as currently operated
is not one that can be genuinely accessed by an unrepresented victim.

Human trafficking should be defined within the scheme rules as a crime of violence.

A statement giveby a victim of trafficking to the Competent Authority should be treated as a
report to the Police.

CICA should conduct basic enquiries and seek information from the Competent Authority where
late applications are made on behalf of victims of trafficking.

Where there is apparent non-coperation with a criminal investigation CICA should actively
consider the reasonableness of the victims©o

Where there is an unspent conviction there should be discretion to consider mitigating
circumsiffances. 0

4.2. How is the amount of State compensation calculated so as to address the gravity of the
harm endured by the victim?

There is no statutory calculation in respect of reparation orders. CICA has a tariff set by Ministry
of Justice so specific injuries are allocated a financial value, however trafficking is not an injury
per seso no compensation will be received for thig CICA.

Similarly, in the absence of a civil remedy Courts can only compensate for injury to feelings or
mental injury arising from being trafficked.

Only a minority of survivors access any compensation and amounts do not adequately reflect the
gravity of harm endured. Alope for Justicexplain:

AThe Cri minal I njuries Compensation Authorit
costs for victims. They have a set maximum tariff that may be given to victims who apply. There
are different tarifé regarding different types of injuries. If a claimant is given any additional

175 ATLEU submission
176 ATLEU submission
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outside forms of compensation the amount will be subtracted from a successful CIQA. pky
addition, there are penalties that will reduce the amount awarded to claimasgsl lon a points
system. Further information on the calculation of compensation can be found on the Ministry of
Justicedo¥ guidance.

Additionally when compared to the civil personal injury guidelines for the assessment of
damage¥’® CICA compensation awarded is a low fraction of that given in the civil personal injury
guidelines™ For example for a serious jaw fracture, civil guidelines could be between £14,320
to £24,300 compensation, whereas CICA tariffs suggest a fracturedifhwo operation but a
continuing significant disability would receive an award under the tariff of £3,5@3%068!

4.3. Is it possible for foreign victims of trafficking to submit claims for State compensation
in your country after being returned or repatriated to their countries of origin? Please
provide examples of any such cases and indicate the measures stipulating such a possibility.

As is the castor compensation claims against perpetratorsqsestion 3.4), survivors who return

to their county of origin are very unlikely to pursue state compensation claims, due to lack of
legal representatioand the practical difficulties of evidencing gmarsuinga claim as detailed by
Hope for Justice:

AWhile it is legally allowed for victims to claicompensation after being repatriated to their
countries of origin, it is, in HfJs experience, incredibly difficult for claims to be made/continued
once the victim has departed from the UK. First, there is little to no support for victims in regard
to access to legal aid to continue their claim and/or if they have not been told about the scheme
before leaving the UK. Second, victims may be required to attend appointments in the UK to
process the application. This is impractical for many who have retuortbeir country of origin.

Lack of knowledge of the scheme, lack of victim support to access the scheme and difficulties in
maintaining the application all prevent repatriated victims from being able to receive state
compensation (see also comments & qut i on 3. 4) . 0

4. 4. Are victims seeking State compensati on
compensation awards subject to taxation? Does the receipt of compensation have

177 Sourced at
https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/808343/crimi
nakinjuries-compensatiorscheme2012.pdf

178 hitps://lexisweb.co.uk/sources/thelicial-studiesboardguidelines
179

https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachavéite/88343/crimi
nakinjuriescompensatiorscheme2012.pdf

180 Criminal Injuries Compensation Scheme 2012 page 53 sourced at
https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/808343/crimi
nakinjuries-compensatiorscheme?2012.pdf

181 Hope for Justice submission.
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consequences for access to social security or other benefits?

In England and Wales, the victim has obtained legal aid to bring their CICA claim then the
lawyers costs and fees are paid by the LAA and the statutory charge does not operate meaning that
the victim should receive the sum in total.

However, receipt of a large sum (more th&k & it for benefits) may make the victim ineligible

for state benefits. It is possible to set up a personal injury trust but this requires legal assistance
and the payment of fees to set up and maintain the trust, the victim also does not have free and
easy access to their money.

Furthermore, s reported in the answer to question Z@ntributors have been cletirat state
compensation claims are normally not covered by free legal aid schemes.

ACurrently CICA cl ai ms awoeld requite aroekceptional foreingf o r
application. I n Hf J6s experience victims of
scheme i ncluding vul nerability, | anguage b
experience, these factors impeithe ability of a victim to fill in the form without support. This is

then compounded by issues victims face meeting clear criteria for the scheme. Such issues include
problems with limitation (the scheme only allows claims to be made within two yearshieo

injury or knowledge of the injury), difficulties proving mental injury without expert evidence,
previous criminal convictions or because they have not cooperated with a police investigation,
modern slavery in its own right is often stated by CICAdbbe considered a crime of violence
despite the Modern Slavery Act 2015 stating it to be so. Difficulties meeting clear criteria, as well
as a need for expert medical advice all means that victims are unlikely to achieve a successful
outcome withoutleda advi ce and representation from da

Additionally, the scheme is seen as a last resort to receive compensation. Claimants are expected
to have applied to all other available forms of compensation before their application. If the
claimant receies any other form of compensation it will be subtracted from the relevant amount
awarded in the relevant cate®ory of Il oss of

Where survivors do recover compensation, the Government can recover the cost of running their
case onlegal aid from the total award, in some cases almost entirely extinguishing their
compensationhowever there has been only one known case of this, and it was not in a state
compensation case:

Aln addition, I f wvicti ms ayihave tb pag a statutorg chargeu n d
which may wipe out a significant portion of their damages. This is not in the spirit of ECAT which
requires under Article 15 (4) th#&t victims s

It should be noted that when discussiig tstatutory charge, this references that in costs
jurisdictions, costs will normally follow the event so the victim should be recovering costs from

182 Hope for Justice submission.
183 Hopefor Justice submission.
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their opponent if they win and so statutory charge is not an issue. It is only an issue where the
opponentannot afford to pay both costs and damages.

87
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5. Sanctions and measures (Article 23)

5.1. Please describe the legislative and other measures adopted by your country which allow
to: i) confiscate orotherwise deprive perpetrators of the proceeds of criminal offences, or
property of an equivalent value to those proceeds; and ii) identify, trace, freeze or seize
rapidly property which is liable to confiscation, in order to facilitate the enforcement ofa
later confiscation. Do these measures allow the identification, tracing and seizure of property
into which the proceeds of illicit activities have been converted?

The UK legal framework allow$roceeds of Crime Act 2002 provides for the confiscatiarusei
of the proceeds of a criminal offence; Power to make Compensation Orders comes from s.130 the
Powers of Criminal Courts (sentencing) Act 2000 s.134 PCCSA.

It should be noted that any order made in criminal proceedings will not prevent the viotims fr
bringing civil proceedings in respect of any further or additional losses.

While the amounts seized from traffickers have increased since 2015, NGO respondents are clear
that the lack of adequate funds for financial investigations is a serious tathieimplementation
of this law.As explained byHope for Justice:

AThe | egislative measures which allow confi s
Crime Act 200284 These measures allow for the identification, restraint, freezing and seizure of
assets. However, this requires adequate resourcing of financial investigations at early stages in
criminal proceedings and the resourcing of prosecutors to manage ordemugthr
procee®ings. o

Unseen UK are also clear tHA®CA is still not used to full effect

i P O A Ahere is still a huge amount of POCA that is outstanding or not collected. In order to
use this effectively though the primacy of financial investigationsase of THB needs to be
understood by law enforcement and then used as standard practice when conducting an
investigation hto suspected THB. 0

In its submission, Focus on Labour Exploitation (FLEX) also highlighted the impact of
immigration legislatcn i n t he survivorsdé capacity to bri

AExi sting sanctions and measures penalising
other areas of law and policy, which interact and affect the extent to which these measures can be
enforced. Unfortunately, the UK has introduced legislation #saaictions workers in vulnerable
employment situation, which increases their risk to human trafficking whilst reducing penalty risks
for perpetrators. The Immigration Act 2016 made it a criminal offence to work in the UK without
required documentation andade it legal for the government to seize wages from undocumented

184 hitp://www.legislation.gov.uk/ukpga/2002/29/contents
85Hope for Justice submission.
186 Unseen UK submission.
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wor kers fdas t he®Pphoseowmevbkingonvithout nequiree documents are also
liable for a maximum custodial sentence of six months and/or a fine of the statutory maximum,
which is unlimited in both England and Wales. Migrants found to be working without required
authorisation can have their bank accounts frozen and their savings confiscated, pushing
undocumented workers even further underground and increasing their vulitgratol
exploitation. Those who are being exploited are unlikely to report to the police or labour
inspectorates because they not only risk immigration repercussions but also having their income
seized as proceeding of a crime, putting them and their fgniiti the UK and abroadat risk of
desti ttion. o

5.2. In what way do victims of THB benefit from seized and confiscated assets of perpetrators
of THB? Do the confiscated assets go directly to victims, to a compensation fund or scheme
for victims of trafficking or to other programmes for the assistance or support of victims of
THB? Please provide information on seizures and confiscations of assets in THB cases and
how they were used.

The UK has no compensation fund into which assets of traffickergplaced in order to
compensate other victims.

Although there are provisions to freeze and seize assets, it is clear that this happens rarely. Where
assets are confiscated, there are no clear channels for these assets to compensate victims. As Hop
for Justice explain:

AThe Moder n S| aiflesthayperpatratorsz@niicied of gplawery or trafficking face
the toughest asset confiscation regime. It also includes a Slavery and Trafficking Reparation Order
to encourage the courts to compensate victims where assets are confiscated from pexpetrato

As the motivation for modern slavery and human trafficking offending is financial gain, an
i mportant el ement of an investigation is to

The following table was published in October 2019 shows assets seized byyetaffickers.
Over £7M in 2017/8, although this reduced in 201679.

Asset Becovery

2015/16 W67 2017/18 201819 2019204

Order Type | Volurme Value Valurne Value Volume Value Volume Value Vinlume Value L.

. ictims, however

lesTraint

. 10 £2,725,000.00 14 £1,650,000.00 26 £6,575,000.00 16 £2,600,000.00 ] £0.00

Orders ngland

?:j"l;“mh 26 £193,153.45 24 £175,340.90 17 £155,034.11 22 E154,720.79 10 £114,502.79

Confiscation . - e . _ - - . S

_ 16 £511,196.4E 23 E£1,387,717.47 il E836,424.69 54 £1,901,458.80 14 E£126,355.13

Uiroers . H
137205/Immi

£3,425,349.93 3l £3,213,058.37 74 £7,566,45E.B0 9z £4,656,179.69

Table A25: Value of cash forfeiture orders and eriminal confiscation orders for modern slavery offences, England and Wales™

NUPS:.//AaSSeLs.puplisIing.service.gov.uk/governmenuvuploaas/systLermn/uploaas/atacnimnerit Ua[aITIIEI('549059/MOd
rn_Slavery Report 2019.pdf
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& Wales £1.6 billion was recovered from criminals between April 2010 and March 2018. Over
£180m has been paid in compensation to victims from confiscation between 2012/13 and 2017/18,
with £30m paid in 2017/18°

It was reported at the end 8017 that assets confiscated under the new Modern Slavery Act 2015
legislation amounted to £1.3 millidf The report however cited that assets had been confiscated
using previous legislation. In this same report the following case study appeared,shdeine
assets are recovered, only a fraction seems to be awarded to the victims:

iThe CPS took more than A2 million from f
December 2012 of slaverglated offences committed across Leicestershire,
Gloucestersine and Nottinghamshire. The defendants beat their victims, forcing them to
work for as little as £5 a day. They were found guilty of conspiracy to require a person to
carry out forced or compulsory labour. The assets recovered include a red convertible
Mini, a MercedesBenz E350 and a Yacht Master steel Rolex watch. Around £150,000 was
returned to vict%ms as compensation. o

As mentioned above as of 21 November 2018 the government, through answering a parliamentary
guestion, reported no ModeBiavery Reparation Orders had been made since the Act came into
force. However, HfJ are aware that orders have been made under normal criminal law
compensati®n orderso.

5.3. Is it possible to use plea bargaining or some other form séttlement in cases of THB? If
yes, please provide the relevant provisions. What protections are in place for victims of THB
to ensure that their right of access to justice and effective remedies is not compromised by
the plea bargaining or settlement in he legal process?

Victims of trafficking should be kept informed as to the progress of a perpetrator's case and given
the opportunity to raise concerns, particularly regarding their personal safety. However, as case
work support for survivors of traffickais relatively short and courts are over stretched survivors

do not always feel they have been communicated with adequately or given sufficient time and
support to raconcernsise .

As Hope for Justice explaj for compensation, where claims are madewfilisoften be through
a civil case

190 Asset Recovery Action Plan page 5
https://assets.plibhing.service.gov.uk/government/uploads/system/uploads/attachment data/file/815900/20190
709 _Asset Recovery Action_Plan_FINAL_Clean.pdf

1 HM Crown Prosecution Inspectorate Report: The CPS Response to the Modern Slavery Act 2015 para. 5.32
page 46 sourceat https://www.justiceinspectorates.gov.uk/hmcpsiiwp
content/uploads/sites/3/2017/12/MSA_thm_Decl7_frpt.pdf

192 1bid
193 Hope for Justie submission.
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Aln criminal cases HfJ have seen cases wher
offence and would have a discount on a sentence for pleading guilty. However, in a civil or
tribunal case settlements out @jurt are actively encouraged as part of normal civil litigation
process. This would not be any different for a victim of human trafficking. A solicitor in the case
would advise the victim as to whether the settlement was reasonable for the casentaking
account the full circumstances of the case including such things as an assessment of quantum and
whether liability is accepted.

However, it is highly likely in most circumstances if a victim is able to recover compensation
through a civil case they Wreceive a higher award of compensation. Additionally, a civil action
would have:

- 3-6-year limitation (depending on the claim) to make the claim v 2 years for the
state route or under a criminal case a successful prosecution case coupled with a
confiscdion order.

- no penalty if the victim has ®hrevious

5.4 What is the average duration of court proceedings in THB cases? In which
circumstances are such cases given priority? Do you have a system to 4aatk human
trafficking -related prosecutions in order to improve the trial process and reduce the burden
on victims and witnesses, including children? What safeguards are in place to ensure that
judges deal with cases of THB without undue delay?

Our response tQuestion 2.1 already provides information on the duration of criminal proceedings
for trafficking offences, as well as on the duration of compensation claims\¢ows noted by
ATLEU,in civil proceedings there is no mechanism to fast track claims sbigguse the
Claimant is a victim of trafficking. In fact, claims brought for victims are often lengthy and
complex in part because of the lack of civil remedy. The need to obtain legal aid and the concurrent
delays can greatly extend the length of proaegsli

As Hope for Justice explain humarrafficking related prosecutions can be lengthy with real
implications for victims, especially those giving evidence;

ACurrently there is no system of fast teack
in mind that cases can take 3 years for criminal investigate owing to their complexity and the fact
that evidence may need to be obtained from multiple jurisdictions. During this time an employment
tribunal, civil proceedings or criminal injuries compeation authority will be stayed pending the
outcome of the criminal case thus delaying compensation. In HfJ cases where the victims are
pursuing a civil case persistent delays in providing legal aid compounds these issues delaying
proceedings further.

194 Hope for Justice submission.
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Nodetailed reporting was found of court proceeding durations for THB cases. However, the below
chart shows crown court average waiting time for trial to commence as of 6 June 2019 was close
to 20 weekst®®

Average waiting time (weeks) for Crown Court trials, since 2010/11 IfG

2010/11 2011112 201213 2013114 2014415 2015/16 201617 201718

Source: Institute for Government analysis of Ministry of Justice, 'Criminal Court Statistics Quarterly', Table C6. @ BY-NC

Average waiting time (weeks) for Crown Court trials, since 2010/11 (Updated: 06 Jun 2019)

According to the latest Modern Slavery ogfpublished in October 2019, there are currently more

than 1,400 police operations concerning trafficking or slavery however, the Daily Mail reports
cases are taking three years to completap from 18 months in 2088Thi s i s al so
experience of working with victims through criminal process.

The law is currently silent on wider safeguarding measures for victims and prioritisation to be
given to criminal prosecutions for modern slavery aside from those applicable to all victims of
crime.

l't is HfJO6s experience that <claims for comp:
that have been filed for incidents are so slow that many victims lose patience with the process.
Only a handful of Hf Jd&s stapplicatiortsthetCECA scheme (see s u
2.1). The time to appeal the decision causes further frustration for victims. We have had some
victims die before the compPpensation claim ha

5.5. How do you ensure that sanctions for THBffences are effective, proportionate and
dissuasive?

195 hitps://www.instituteforgovernment.org.uk/explainers/crimioalirts 10-key-facts

196 hitps://www.dailymail.co.uk/news/articlé793489/Crackdowamumantraffickersfailing-number
convictionsfell-just-42-year.html

197 Hope for Justice submission
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Civil society respondents recognised that investigations and prosecutions have improved since
2015. However, the UKOGs overall ability to
traffickers remains disproportionately low in comparison to the number of victims

The number of potential victims referred into the NRM in the UK each year has more than doubled
from 3266 in 2015 to 6993 in 2018. The proportion of children identifiedntasdased during the

same period from 30% to nearly 45%, in large part due to the rise in cases of the drug trafficking
net works called ficounty | ineso. However, whi
NRM, prosecution numbers remain lowdapositive conclusive grounds decisions still remain
fairly stagnant, with only the minority granted residence permits, and it is clear that many victims
of trafficking and modern slavery remain unidentified.

There are a number of factors which impagtth UK aut horitiesd abil it
including inadequate victim support and a lack of resources. Lack of sustainable support for
victims has a significant impact even where victims are willing to engage in proceedings. Support
is inconsistentvhere cases took months or years to build, with victims often left in limbo. Cuts to

the criminal justice system over the past decade have been substantial and lack of resources
contributes to low prosecution and conviction rates of traffickers. Traffijckases are complex
crimes, often involving multiple victims and perpetrators, often international and may include
many other offences such as fraud, assault or extdftidhe introduction of new legislation has

not always simplified prosecutions aseintled.

As Hope for Justice explain:

AThe Modern Slavery Act 2015 (MSA) aimed to
puni shments for modern slavery crimes (incl.
to put restrictionsonindvdual s where i td0s necessary to pr
modern slavery offences; and to introduce a new reparation order to encourage the courts to
compensate victims where assets are confiscated from perpetrators.

The evidence some three ggeafter the Act was introduced shows that some prosecutions are
being made for modern slavery but these are still very low compared to the rapid rise in victims
being referred to the National Referral Mechanism. This data alone suggests that the sanctions
for THB offences are not yet effective, proportionate or dissuasive.

Many areas of the detail behind the Act need further work for instance sentencing guidelines cover
0sexual exploitationd but not f orcordinigédoNBM T tr
statistics being the most prevalent form of modern slavery across th® UK.

198 Anti-Trafficking Monitoring Group (208)8ef or e t he harm is done: examining
prevention of trafficking Available at https://www.antislavery.org/wpontent/uploads/2018/09/Befotiee
Harnmris-Donereport.pdf

19 Sourced ahttps://www.sentencingcouncil.argk/news/item/moderslaveryguidance/
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Additionally, there appears to be a lack of understanding by the judiciary on labour exploitation
and its effect on victims, with some cases being vieweeeding to be under employment law
not criminal law.

Hope for Justicgiave an independent submission in January 2019 as the Modern Slavery Act was
being reviewed.

A summary of recommendations that HfJ made are detailed as follows:

1. The offences withigections 1 and 2 should be redrafted and each element of the offence
should be clearly defined including definitions of slavery, servitude and forced or
compulsory labour taking into account well established international definitions.

2. Consideration to remang section 1 (2) with clearer definitions provided within the
MSA.

3. Consideration should be given to extending the section 1 provision to an offence of
holding a person in exploitation with the definition of exploitation construed in
accordance with an éended list of definitions in section (3).

4. Consent should be construed as per international obligations.
5. The offences should make a distinction between adult and child victims.

6. Enhancement of victim care including victims receiving clear status e.g. tcheensy
leave to remain and ongoing support for a minimum period of 12 months once they
receive a positive decision that they ar
Slavery Victim Support Biff?°

7. The development of an accredited model of spstikidependent Modern Slavery
Advocates.

8. Clear and comprehensive risk assessments and management of risks posed by
engagement with the criminal justice system during and for a reasonable period after
the criminal justice process has ended.

9. Thedevelopmemtf cri mi nal justice materiafs t ha

The Human Trafficking Foundation provided an additional reason for why the scale of trafficking
offences is often not fully represented in trials

AOne concern reported to us by those workin
tended to charge traffickers on one or two individual cases even if the trafficking wascaiee

We were told that this happened because when police try tgeclom a larger scale (i.e. in a
labour trafficking case with 50 victims) only some victims will give strong enough evidence of
trafficking. Therefore, justice is not being done, as the judgement should reflect the scale of the

200 Sourced ahttps://services.parliament.uk/bills/2018/modernslaveryvictimsupport.html
201 Hope for Justice submission.
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criminality and therefore ihas been suggested that something in the MSA needed to change.

One option is an amendment to the MSA with an offence of exploitation with a lower threshold
than slavery. A similar approach has been taken towards victims of domestic violence fecently
by recognising controlling behaviour and ca
violence. Indeed, this has been a success in putting more criminals behind bars and recognising
the complexit?¥? of these crimes. o

202Human Trafficking Foundation submission.
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6. Ex parte and ex officio applications (Article 27)

6.1. What is the procedural position of a victim of THB in criminal proceedings? What steps
are taken to assist victims of THB, including children, to enable their rightsinterests and
views to be presented and considered during the criminal proceedings against offenders?
Who is entitled to assist victims of THB in court? Can victims of THB be represented by
NGOs in criminal proceedings?

In England and Wales, there arerrational professional standard of support or individual advocate
for victims of trafficking in human beingk Scotlandfiregarding criminal proceedings, a victim
has no legal standing in criminal proceedings, (apart from in relation to obtaining meelamabls

in certain cases) and therefore no funded legal assistance would available for that.

Wider advocacy services are available in Scotland to support individuals as witnesses in a
criminal trial, but they are support functions only. This support waoltie from TARA, Scottish
Guardianship Service and Victim Support. Oth
Centre, also have advocates who coul d®attend

The support that is available in EnglanadaWNales as explained by Hope for Justice, varies
according to a number of factors including circumstance and capacity:

AThere Iis an I ndependent Child Trafficking C
andis slowly being rolled out to wider areas of England and Wales. Part of the role of guardians

is to represent (but not legally act) for the victim and provide support and guidance through
criminal proceedings. Wider advocacy services are also run by thegdeefGouncil and

Chil drends Society. I n addition, there are
assist victims such as Independent Sexual Violence Advocates and HfJ Independent Modern
Slavery Advocates. Victim Support also run a supporicefer children and young people.

Victims can receive assistance from Victim Support as a victim of crime regardless of whether they
cooperate with a criminal investigatiéh* In addition, if a case proceeds to prosecution they
would be able to receiveigport from the witness service who provide support to prosecution and
defence witnesses in codtThis includes an enhanced service for vulnerable witnesses such as
victims of human trafficking. As part of the service the witness service providesatifor and

a court visit for vulnerable witnesses. HfJ find this is invaluable in orientating foreign national
victims and also for all victims providing assurance of support and protection through trial.
However, in HfJ experience victims often needoimgyassistance through process to enable an
understanding and access to these services which are often inaccessible without support.
Currently the NRM provides quite limited support and often support ends well before criminal
proceedings, CICA applicatis have been processed or civil proceedings. In HfJ experience
victims require ongoing assistance to be able to engage in these proceedings following the NRM.

203 JustRight Scotland and TARA submission.
204 hitps://www.victimsupport.org.uk/

205 hitps://www.citizensadvice.org.uk/abeus/citizensadvicewitnessservice/

96


https://www.victimsupport.org.uk/
https://www.citizensadvice.org.uk/about-us/citizens-advice-witness-service/

6. Ex parte and ex officio applications (Article 27)

Often this requires a holistic soelegal advocacy approach to ensure victims have access to
ongoing legal advice and advocacy support through all proces$és.

While special measures will be put in place to ensure evidence can be given e.g screens, videolink
etc. as well as guidelines about when to consider reparation orders, there is nothmigesha
victim of trafficking VOT a more prominent r
witness?o.

6.2. If the authorities fail to discharge their obligation to effectively investigate and prosecute
suspected cases of trafficking, whatgssibilities for redress exist for victims of THB and their

families? To what extent have victims of trafficking, including children, access to complaint
mechanisms, such as Ombudsman institutions and other national human rights institutions?

Investigations, prosecutions and civil orders against traffickers have been inconsistent since the
|l ast UK evaluation. However, the UKGO6s over al
for traffickers remains low. The number of successfakpcutions stands in stark contrast to the
number of identified victims and estimates of the extent of trafficking in the UK. Several years
since the introduction of new astafficking laws across the UK, their implementation is
inconsistent and thersi no mechanism to monitor the ou
legislation. Key issues identified by ATMG and respondents include lack of resources, as a
consequence of budget cuts to the criminal justice system, and poor coordination. Furthermore,
despitd¢ he | i kely detri mental i mpact of Brexit o
of trafficking, this has been absent from debates about exiting the European Union.

As explained byHope for Justicewhile mechanisms exist, this are unlikelylte accessible to
victims of trafficking in practice

A | aur experience victims would need advocacy assistance to access complaints mechanisms and
review processes. For criminal proceedings victims may have a right to review in certain
circumstances if a case is not pursued further. In addition, if there ikieef&o investigate victims

may be able to pursue a claim for compensation for failure to investigate the claim pursuant to
Human Rights Act 1998. Victims could also make a complaint to the Independent Office for Police
Complaints (IPOC). In a criminalase an application could also be made to the Criminal Cases
Review Commission who independently look into miscarriages of jefSdetims would
technically have access to Ombudsman institutions around various issues howexer in
experience would requerassistance to understand these processes and lodge a claioor In
experience victims sometimes can be reticent to lodge complaints against authorities as they are
often fearful of authorities and the potential repercussions especially if they areesignfor
nati éhal .o

206 Hope for Justice submission.
207 https://ccre.gv.uk/
208 Hope for Justice submission.
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Where there is a credible suspicion that a person is a victim of trafficking and/or modern slavery
an obligation to identify and investigate arises under both the Convention and Article 4 European
Convention on Human Rights (6ECHROG) .

ECPAT observe:

A | he UK there are two key cases that assist in determining the scope of the duty to investigate
that would arise: O v The Commissioner of Police for the Metropolis [2011] EWHC 1246 (QB)
[2011] HRLR 29 and DSD v The Commissioner of Police for the Metrog@flis8] UKSC 11.

A 2017 repo®®f r om Her Maj estyods I nspectorate of Ci
found that the overall quality of many investigations carried out by local police forces, particularly
smallerscale ones conducted by ngpecialists was poor. They found cases where allegations
were not investigated, cases that had been closed without any inquiries being made and victims
who were not debriefed to gain intelligence about offending behaviour which might have informed
further investigabns, and potentially helped to safeguard other victims.

Il n ECPAT UKG6s experience, many children and
criminal investigation found very little interest from their local police forces in pursuing their
traffickers n t hese cases, due t ogoihghitggationhniothet materss ul n
such as i mmigration, al beit there was the a\
investigat e, it was det er mastricelalncmandtherttranchie ef i1 n
protracted litigation. We have also had positive experiences with some dedicated units within
policing which have developed the gPecialism

ATMGOs resear ch hfiacsa disjainmed responsenfronh the UK dhehrms tariea. In
2014, the UK Government launched a Modern Slavery Strategy and, as at October 2019, was
continuing to focus on i mplementing this st
objectives as fotl w s : AFewer people, in the UK and ove
any of its forms. We prevent the facilitation of modern slavery crime and actively reduce
reof fendi ng. 0 poksibilitiesdfor redressathat exise for victimg ahdit families.

6.3. What reporting and complaint mechanisms are in place for victims of trafficking who
are in an irregular migration situation and/or in detention?

Under the legal framework established by the 2015 Modern Slavery Act, survivors who are in an
irregular migration situation or in detention should be treated, first and foremost, as victims, and
should have access to all reporting and complaint mechanfssnsnmigration is a reserved
matter,c i v i | soci ety r espond-emigstionr peliiesrntean thhatant t h
practice the implementation of amthnmigration policies overrule antiafficking concerns, and

Her Majestyds Inspectorate of ConStdeafreedbna thgpoleingd Fi r e
response to modern slavery amgman trafficking. Available at:
https://www.justiceinspectorates.gov.uk/hmicfrsfagntent/uploads/stolefnteedomthe-policing-responsdo-
modernslaveryandhumantrafficking.pdf

2I0ECPAT UK submission.
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result in a widespread failure tdantify, and to ensure the right to access to justice, of survivors
in an irregular migration situation. This means that peoples irregulartroigstatus is often in
fact used by traffickers as an exploitation tool. As explained by FLEX:

AThe UK cdrnerlgguaramtesecurereporting and complaints mechanisms for migrants
with insecure or undocumented i mmigration st
and decreases their likelihood of reporting cases of abuse and exploitation for fear of negative
immigration repercussion, such as arrest, detention and removal. Government agencies are
encouraged to mort migrants working without required authorisation to immigration
enforcement but practices vary, with some agencies routinely providing personal immigradion dat
to the Home Office, through bulk datharing and/or shared databases, to others providing
information about undocumented workers on a dasease basis. While victims are encouraged

to report cases of trafficking to the police, poor training and agauimmigration offences mean

that victims are being sent to immigration detention despite having raised trafficking indicators to
first responders. In March 2019, the kikarity Hestia submitted a supeomplaint to the HM
Inspectorate of Constabulary difrire & Rescue Services outlining how police officers are failing

to refer victims of trafficking to the NRM and their poor handling of sensitive information is
discouraging victims from supporting criminal investigations against their exploiters.

In December 2018, the UK National Police ChiéfSouncil (NPCC) issued a guidance stating

that anyone reporting a crime in the UK would be treated first, and foremost, as a victim. The
guidance also clarified that police officers should not take immigration esfioent action
themselves. These positive commitments are in linesedtirereporting systems that help create

a trusting relationship between enforcement agencies and victims. However, this guidance proved
to be inefficient because it still encouragesqmofficers to make immigration enforcement aware

of the wvictiméds i mmigration status, which wi
against them. So while the UK police seems to be taking steps on the right direction, it still needs
to address the way that immigration enforcement interferes with its primary responsibility to help
victims of hé'man trafficking.o

Hope for Justicexpand on this

AThe Home Office appear to have a compl aint
information is provided to those in detention including victims of human trafficki@yrrently

there are concerns about the ability of victims in detention who have not been identified to access
services to facilitate formal identification e.g. into the NatioRaferral Mechanism. A recent
report would indicate that victims of human

Joint working between immigration and enforcement bodies, including the police and wider
enforcement agencies such as the Gangmasters and LAbobwr s e Aut hority ( Gl
experience, undermines efforts to reach the most vulnerable and exploited wankersably

211 FLEX submission.

21250urced at
https://assets.publishing.service.gov.uk/government/uploads/systeausfattachment_data/file/589147/DSO __
03_2015_ Handling_of Complaints_.pdf
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those with irregular immigration status may fear coming forward due to fear of deportdtos.

plays into the hands of expleir s who i n HfJ6s experience use
people in exploitative conditionsgn addition, the enactment of section 34 of the Immigration Act
2016 which created an offence of illegab r ki ng compou#ds these i ssi

6.4. Can victims of THB bring claims against the State or its officials for: i) direct
involvement in THB; ii) failure to prevent THB or protect them from THB? Have there been

cases where State agents or persons acting on behalf, or at the direction, of thetStaere

found responsible for engagement in THB and/or failure to prevent it or protect victims from
THB by third parties? Please provide information on any prosecutions against diplomatic
and consular staff for alleged involvement in THB.

It is possiblead bring claims against the public authorities for the failure to identify, investigate or
protect from trafficking and legal aid is available for such claims. ATLEU have acted in a number
of complaints arising from the failure of the Home Office on engrance to overseas domestic
workers. ATLEU explain the difference between state immunity and diplomatic immunity;

AfState I mmunity against claims by victims of

For claims against a state, where the victim is employed by an Embassy, the current law is found
in the Supreme Court case Benkharbouche (Respondent) v Secretary of State for Foreign and
Commonwealth Affairs (Appellant) and Secretary of State for go@nd Commonwealth Affairs

and Libya (Appellants) v Janah (Respondent) [2017] UKS&E%Zhe effect of the Supreme Court
decision is that the UK law which prevents employees bringing claims against Embassies
contravenes the human rights of most victims of trafficking. However, the UK government has
failed to amend domestic legislation togeffect to this ruling.

The resulting position is that a UK court or tribunal has jurisdiction (via the EU Charter of
Fundamental Rights) to consider such a complaint only if it is based on a right derived from EU
law, for instance sex discrimination. Hewer, because of the failure to amend UK law, the
tribunal and court have no such jurisdiction if the legal right is not derived from EU law, but from
domestic law.

To illustrate, a victim brings claims for the national minimum wage, sexual harassmeatdyhol

pay and unfair dismissal. The employment tribunal only has jurisdiction to consider the sexual
harassment and holiday pay, because these are EU rights. These claims proceed in the
Employment Tribunal as they would against any other respondent. Tieeeeraimber of such
claims proceeding in the Tribunal currently.

213Hope for Justice submission.

214 witps://www.supremecourt.uk/cases/docs/tR8&50063 presssummary.pél
supremecourt.uk/cases/docs/ufd 50063 judgment.pdf
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If a victim wants to pursue the national minimum wage and unfair dismissal claims, there is no
domestic remedy. Accordingly, the victim has to bring a claim against the UK in the European
Cout of Human Rights for the unlawful infringement of their human rights. There is at least one
case proceeding in the Strasbourg Court. It is unclear if the Strasbourg Court will award sufficient
damages to victims to make up for the failure of the UK gorent to amend its domestic law.

The position wild/l l' i kely change after the en
EU (currently 31.12.20). Under the EU Withdrawal Act 2018 the Charter will cease to have effect
after 1 January 2021. Aftéhat date it is very unclear if courts and tribunals will continue to have
jurisdiction over EUderived claims. In which case, victims will have to bring all claims in the
ECHR against the UK government, with the consequent concerns over sufficientsaimpen

Diplomatic Immunity against claims by victims of trafficking

For claims against a diplomat, where the victim is employed by the individual diplomat, the current
law is found in Reyes (Appellant/CrodRespondent) v AWalki and another
(Respondent€irossAppellants) [2017] UKSC 6% By a majority of one, the Supreme Court
found that victims do not have the right to bring claims against a serving diplomat. The minority
disagreed.

Therefore, currently a victim cannot bring a claim against a diplomaweVer, a victim is
currently seeking permission to challenge this law in the Supreme Court. Other claims against
di pl omats are expected to be?stayed behind t

Hope for Justica@lso submitted on théssue of diplomatic immmity:

AVictims could bring a complaint against thi
trafficking. This becomes more problematic if officials have diplomatic immunity. There have
been significant issues in pursuing both criminal and cases in British courts due to diplomatic
immunity. In October 2017, the UK Supreme Court in ReyesMali in a civil case had held

that a former diplomat was not immune in those circumstances, but the Justices had been split on
whether a current digimat still enjoyed immunity. In a landmark case this year of Mrs J Wong v

Mr Khalid Basfar EAT Case Number 2206477/2018 11th June 2019 the Employment Tribunal
held that the diplomat was not immune from civil jurisdiction.

Victims can also bring a compenggat claim under the Human Rights Act 1998 for failure of
authorities to identify and investigate cases as well as failures to protect and support victims. The
limitation date for such a claim is 1 year from the date of the breach. There is a discoetion t
allow a claim to be pursued outside the&7limi

For claims against the state, ECPAT UK provided the following evidence:

215 hitps://www.supremecourt.uk/cases/docs/e&8t6:0023judgment.pdf
216 ATLEU submission.
217Hope for Justice submission.
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AThe UK Government was found t o el eftheBuropeane a c h
Convention on Human Rights when a Vietnamese child trafficking victim went mii8€ing.D T 6 ,

a Vietnamese victim, was found by police in the back of a lorry in Kent in September 2015. He was
treated by Immigration Enforcement as an aduid placed in immigration detention in Dover
Immigration Removal Centre and then at Brook House in Sussex. His age was disputed by
Immigration Officers and he was not initially treated as a potential trafficking victim, despite
presenting clear indicat@: After seeing a specialist support worker at the Refugee Council, he
was referred to the NRM. His lawyer challenged the Home Office on various aspects of his
treatment, including the failure to conduct an age assessment and to recognise him as d potentia
victim of trafficking, as well as calling for his release into safe and secure accommodation. The
Home Office did not reply. He was subsequently released on temporary admission without any
protection measures in place. His solicitors had sought assuthatie would be released under
arrangements that would minimise the risk oftnadficking. However, he was released by the
Home Office to an address that was not residential but actually listed as a Buddhist temple. He
went missing soon after and wastlaeen by police with a man at Gatwick Airport railway station.

He has not been seen since. The police have made inquiries as to his whereabouts but without
success. His solicitors believe that he watradficked. This case highlights the serious falto

prevent retrafficking of child victims and the lack of structures in place to prevent this from
occur?®i ng. o

6.5. What steps have been taken to strengthen and maintain the capacity of prosecutors to
effectively prosecute trafficking cases?

While support and capaciyuilding on trafficking in human beings in the Crown Prosecution
Service (CPS) has made progrssge 2015, lack of resources and capacity is still one of the key
drivers of the extremely low rate of prosecutions on trafficking offences, as evidenced in our
response to question 5.5.

According to an i nternal r e vi eGrsownc Rrasecutiend o u
|l nspectorate identified fAa confused pictur ec
lawyers tasked with prosecuting trafficking and modern slavery in England and Wales. In other
parts of the UK there is evidence of inconsisteapacitybuilding, with prosecutors in Northern

Ireland and Scotland lacking up to date and comprehensive training. The HMCPI report concluded
that Avictims are being |l et down at every st
investigdive practice all need to be improved considerable so that victims receive the full range
of protections and safeguards to which they

Thisview is confirmed by the input submitted by Hope for J@stic

AHfJ understand training has been conducted
is increasing. However, cases are complex, time consuming and costly to investigate so in HfJ

218R (TDT) v SSHD [2018] EWCA Civ 1395
2I9ECPAT UK submission.
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experience these cases require much more resourcing to acHieetive and successful
prosect#tions. o

In Scotland:

ATARA used to have a regukanehour slot on the COPFS Sexual Offences Act training where
we tried to highlight the indicators, NRM and the presumption not to prosecute. This as very
challenging. However, since 2019 we have not been asked to input but were advised that
COPFS intended to @elop more in depth training on the issuarffbn Trafficking and
Exploitation Ait. We have not been asked for any input or views which is disappointing as we
now have a dedicated Training Offic4>!

220Hope for Justice submissio
221TARA submission.
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7. Nonpunishment provision (Article 26)

7.1. Please indicate what measures are taken to ensure that victims of THB, including
children, are not punished for their involvement in unlawful activities (criminal, civil,
administrative offences), to the extent they were compelled to do so, providing any concrete
examples of their implementation.

Since 2015, UK jurisdictions have amended their legislation in an attempt to incorporate, in all or
in part, thenon-punishment provision set in Article 26 of the Convention. In spite of this progress,
civil society reports show that this provision remains largely not applied, in good part due to gaps
in the existing legislation, and due to the widespread failudetuify trafficking survivors during
immigration and criminalisation enforcement.

7.1a. Incomplete transposition of the provision under UK law

The noRpunishment provision does not exist across UK legislation. Instead, the provisions in each
of t h guristlidians consists of a statutory defence. It is in the application of this defence
where UK countries differ. In the Modern Slavery Act, which applies to England and Wales, the
statutory defence allows the defendant to raise a defence in an attewptariminalliability .

In the past, the ATMG has noted that, although section 45 of the Modern Slavery Act 2015
introduces a defence for victims, including children, who are compellesbrtonit criminal
offences, it can only be relied upon once the prosecution process has commenced. Therefore, it
does not protect victims from being prosecuted in the first instance and is thus not compliant with

the international definition of neprosecutbn 2?2

The protection set in section 45 of the Modern Slavery Act does not extend to all offences. This
has been recognised by a number of international actors, including GRETA who following their
2016 evaluatiomft he UK noted oO0there is a |ist of mor
seriousness where the statutory defence cannot be used. GRETA notes that section 45 excludes
the possibility of withdrawing prosecution and punishment for this wide list ohadieand is
concerned that this gives a rather narrow interpretation of th@uaishment principlé? Under

the Scottish provision, as reviewed by ATMG in their 2016 re@ass Act$?*the Preamble to

the Lord Advocat eds Vo hatueeotcrimnalgy, and ekplaisstthata t e s
the statutory defence may be invoked in offences committed as part of the process of trafficking
or as a consequence of trafficking. Paragraph 4 of the Preamble states that:

222 Directive 2011/36/EU of the European Parliament and of the Council of 5 April 2011 on preventing and
combating trafficking in human beings and protecting its victims, and replacing Council Framework Decision
2002/629/JHA.

223 Council of Europe Group of Epr t s on Action Against Trafficking in
concerning the implementation of the Council of Europe Convention on Action Against Trafficking in Human
Beings by the United Kingdomd, GRETA 2016(21). Availa
https://rm.coe.int/ CoERMPublicCommonSearchServices/DisplayDCTMContent?documentld=09000016806abc

dc.

224 See:http://www.kalayaan.org.uk/wpontent/uploads/2014/09/atmg_class_acts_report web_final§af

104


https://en.wikipedia.org/wiki/Legal_liability
https://rm.coe.int/CoERMPublicCommonSearchServices/DisplayDCTMContent?documentId=09000016806abcdc
https://rm.coe.int/CoERMPublicCommonSearchServices/DisplayDCTMContent?documentId=09000016806abcdc
http://www.kalayaan.org.uk/wp-content/uploads/2014/09/atmg_class_acts_report_web_final.pdf

7. Non-punishment provisions (Article 26)

AThe | i st of im;sfoffhenmao teafickimglon egploitatron may commit is constantly
evolving. The most common types of offences which victims commit in the process of trafficking or
exploitation include immigration offences and possession of false identity documentfeidesof

which victims commonly commit as a consequence of the trafficking or exploitation include the
production or being concerned in the sale and supply of controlled drugs, shoplifting, theft by
housebreaking, benefit fraud and offences linked to conmhesxual exploitation. Prosecutors

should also be alert to the fact that victims of human trafficking or exploitation may themselves
commi t human trafficking or exploitation of"
added]

On the principle®fthenonpuni shment provision the Lord Ac
room for doubt.

If there is sufficient evidence that a child aged 17 or under has committed an offence and there is
credible and reliable information to support the fact that ¢hild; (a) is a victim of human
trafficking or exploitation and (b) the offending took place in the course of or as a consequence of
being the victim of human trafficking or exploitation, then there is a strong presumption against
prosecution of that chu for that offence. If there is sufficient evidence that a person aged 18 or
over has committed an offence and there is credible and reliable information to support the fact
that the person; (a) is a victim of human trafficking or exploitation (b) hasdmspelled to carry

out the offence and (c) the compulsion is directly attributable to being the victim of human
trafficking or exploitation, then there is a strong presumption against prosecution of that person
for that offence.

Recently, partners Justiit Scotland and TARA have recommended that this provision could be
strengthened if there was also a defence which could be utilised if this first line of defence does
not work.

ATMG understands there are several challenges for prosecutodefamte lawyers in applying

the statutory defence. One significant issue is the lack of research and data on the use of the
statutory defence. There is a lack of statistical data regarding investigations, prosecutions,
convictions and compensation in reatto human trafficking.

Many individual agencies also collect data, which gives a confused and potentially misleading picture on
the UKOGsSs response to the issue. For example, the
prosecution of fficking, where the trafficking offence charged is the principal offence on the indictment.

At the same time, the Crown Prosecution Service (CPS) collects data from its case management system,
where cases involving a trafficking charge are flagged. turately, data is not collected on the when

and if the s45 defence is invoked, an issue that ATMG and others consider in more detail below.

Overall, it is difficult to assess the frequency and the effectiveness of application of the provision. In 2018,
An FOI request by the ATMG revealed that this type of data is collected by neither the MoJ nor the CPS.

Responding to the FOI request, the MoJ confirmed that it:

fdoes not hold data on the use of the dlefdeasce i1
Crown Prosecution Service data capture such information. Data on NRM referrals made during court
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proceedings is not collated centrally and could only be provided, through examination of individual NRM
referrals and court transcripts, at disproppro n at é®° cost . 0

This lack of data makes it difficult to assess compliance with thgpooishment provision and the extent
to which the UK guarantees victims their right not to be prosecuted. Similarly, it is difficult to evaluate
whether effective use diiis provision is enabling victims to see their trafficker(s) investigated.

7.1Db. Failure to identify trafficking survivors in law enforcement

Various respondents highlighted that officers in charge of criminal law and immigration
enforcement frequently fail to identify trafficking survivors. In doing so, the prevent in practice
the application of section 45 of the Modern Slavery Act. As IOM UK explain:

AAs outlined bel ow, recent research activiti
which victims of trafficking have been punished for offences they may have committed as a result
of their exploitatiorr?®While it is likely that there are moerous reasons for this, evidence suggests

that the lack of identification of victims by the professionals they are in contact with in the
immigration and criminal justice systems and poor application of the Section 45 Statutory Defence
and/or restrictionon its use, continue to be key factors of concern.

In a 20172019 research study conducted in partnership with the University of Bedfordshire
examining vulnerabilities to trafficking from AlbaniietNamand Nigeria??’ interviews were

carried out with 21 Viethamese nationals who had been returned froprisiéhs or Immigration
Removal Centres. All 21 interviewees provided detailed descriptions of the violent and exploitative
journeys they had taken froxfiethamto the UK, as well as wdepth descriptions of their lives

here, which often involved engagingdriminal activities (such as cannabis cultivation), either
because they were compelled to do so or lacked any realistic alternatives. The interviewees also
described how they had been detected by the authorities, prosecuted and convicted for the offences
they had committed as a result of their exploitation, subsequently spending time in prison and
being forcibly returned to Vieam. In each case it appeared as though the indicators of trafficking
and exploitation had not been detected or acted upon byoéarikie professionals that the
interviewees had come into contact with while in the UK. Instead, they had all been treated as
criminals and/or immigration offenders. While it is important to note that some of these individuals
were describing their expenees prior to the introduction of Section 45 of the Modern Slavery

225 Ministry of Justice, Freedom of Information Request, submitted 11 May 2018. Available at:
https://www.parliament.uk/business/publications/writgrestionsanswersstatements/written
question/Lords/201-86-13/HL8619/

26To | OM6s knowledge, the Government does not routinel
trafficking who are detained in prisons or immigration removal centres, as such it is difficult to gauge patterns or
trends, However, a cent Freedom of Information request showed that 269 Foreign National Offenders detained
under immigration powers between 2014 and 2018 received a positive Reasonable Grounds decision through the
NRM. Of these, 35 subsequently received a positive Concl@ieend decision. See
https://www.whatdotheyknow.com/request/594260/response/1452276/attach/3/54835%20response.pdf?cookie_
passthrough=1

22THynes, P. et al (2019Between Two Fires': Understanding Vulnerabilities and the Support Needs of People
from Albania, Viet Nam and Nigeria who have experienced Human Trafficking into tHénilersity of

Bedfordshire and International Organization for Migration (IOM). View at:
https://unitedkingdom.iom.int/sites/default/files/two_fires_footnotes_final_0.pdf
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Act in July 2015 or in the months thereafter, this finding remains highly concerning and appears
to represent a trend that continues, and one that particularly seems to affect Vietnatioesdsna

Through ad hoc monitoring of UK news media reports between 2017 and 2019 involving foreign
nationals who receive custodial sentences after being found guilty of cannabis cultivation, IOM
has also found multiple cases in which the status as invaftmodern slavery is acknowledged
during sentencing, while the principle of npanishment does not appear to have been applied.
Two such examples are provided below:

[1 Two Vietnamese men were each given 12 month custodial sentences at Portsmou@oGrbwn
in April 2017 for cannabis cultivation despite the Recorder Nicholas Atkinson QC describing their
circumstances as -day «Bawprye. @f modern

(1 In a case in May 2019 an Albanian man was given a 12 month custodial sentence for his
invol vement in cannabis cultivation despite
referred to Home Office department dealing v
Court told the defendant, "You may have a defence under the M8ldemry Act but Mr Mason

[ defending solicitor] has made it c¢clear you
going to sentence y*u in a way that does tha

These media reports and the aforementioned research study, indicate that Sectiothd5 o
Modern Slavery Act was either little known or understood by the solicitors or judges in question,
or inadequately applied. In the case of the Viethamese nationals interviewed in the study where
the exact nature of their offences was unknown, it ¢¢ean whether the Section 45 defence had
been excluded due to the offences committed being included in Schedule 4 of the Act (which
contains an extensive and varied list of excluded offences). For example, it is common for a
trafficked person, particulariythose involved in cannabis cultivation, to be given a more
controlling position by their trafficker over time. As a result, a trafficking victim who remains
under the control of their own trafficker and is subsequently used by them to exert control over
others, such as restricting their movements, cannot raise the Section 45 defence, even where the
offence is committed as a direct result of their own exploitation.

Given the concerns noted above and wider evidence of continued convictions of victims of
trafficking for offences they were compelled to commit, it is reasonable to assume that there are
victims within the UKOGs prisoner and i mmi gr ¢
there are appropriate systems and processes in place within parsmmmigration detention
facilities to detect and refer potential victims can act as further opportunities to uphold the non
punishment principle.

IOM has undertaken a deslased review of over 180 inspection reports of prisons and young
offender institt i on s conducted bet ween January 2015

228 hitps://www.portsmouth.co.uk/news/crime/raidcovers400-000-cannabisfactory-athavanthometended
by-trafficking-victims-1-7903483

229 hitps://www.somersetlive.co.uk/news/somernsetvs/illegalimmigrantwho-cameuk-2829215
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Inspectorate of Prisons (HMI Prison$f as well as 14 inspection reports of immigration
detention between February 2015 and June 2019. The purpose of the review was to understand
the wayin which HMI Prisons incorporates trafficking in its inspection framework and to learn
about their findings on the types of responses taken to victims of trafficking who might be in such
facilities.

HMI Prisons includes specific indicators related to figking in the Expectatio”¥' frameworks

for mends prisons, womendés prisons, as well
is worth noting that trafficking indicators
childreeés fvacilittihey appear agai ns® Thed EXx |
National Referral Mechanism (NRM) is referenced in the Expectations for women, children and

i mmi gration detention but it is not referenc
Analysisof t he i nspection reports show that out
four made any reference to the responses to potential victims of trafficking. By stark contrast, all
fifteen inspection reports ofrewWwememéisdprtihsec

response to potential victims of trafficking.

These are concerning findings which suggest that insufficient and inconsistent attention is being
given to the issue of trafficking in male facilities. This is particularly problengaten the large
proportion of male victims trafficked for the purpose of committing unlawful activities. For
example, the Independent ABlavery Commissioner has highlighted that the vast majority of
Vietnamese adults trafficked for cannabis cultivatiommale?®3The lack of attention and priority

on trafficking in male facilities reduces the opportunities for male victims to be identified and
referred to the NRM, further undermining the mmmishment princige for male victims of
trafficking.

Of thefour male prison inspection reports that made reference to trafficking, two highlighted
inabilities of staff to identify and respond to potential victims. The report of HMP Chelmsford
found, 6Staff did not have swfnfaincite dlf THemr & win
report for HMP Wandsworth noted O0There was i
do if a prisoner said that they feared returning to their country and no awareness of human
trafficking indicators and the National Refart Mechani sm. 6

There were similar references in the female prison reports, such as the inspection of Foston Hall
(February 2019) which highlighted, olittl e

230HMI Prisons is an independent inspectorate which report®nditions for and treatment of those in prison,
young offender institutions and immigration detention facilities.

231 Expectationsre the criteria used during inspections to assess the treatment of individuals and the conditions
of the facilities in whichhey are held. These can be found here:
https://www.justiceinspectorates.gov.uklfiprisons/ourexpectations/

232The Expectations for immigration detention contain multiple references to human trafficking and the NRM in
the sections for centres for men, women and children.

233 http://www.antislaverycommissioner.co.uk/media/1159/@sartcombatingmodernslaveryexperience
by-viethamenationalsen-routeto-andwithin-the-uk.pdf

234 hitps://www.justiceinspectorates.gov.uk/hmiprisonsteptent/uploads/sites/4/2018/10/HNIhelmsford
Web-2018.pdf
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trafficked. Staff were unaware of these prisonerd did not understand the National Referral
Mechanr® sm. 0

Of the fourteen inspection reports of immigration detention, there are four which do not include
any reference to the response to potential victims of trafficking; however, all ipsypeTtion

reports conducted since 2017 do. Some of the reports contain similarly concerning findings
regarding the lack of trafficking knowledge of staff who have most contact with potential victims,
such as the Tinsley House (for male detainees) ingpectir eport ( Apri |l 2018)
staff knew about the national referral mechanism . . . Custody and health care staff did not, had
not been trained in trafficking and had no awareness of trafficking indicators or reporting

A

requir@®ments. 6

Insummary, a number of | OMOs recent activitie
punished for their involvement in unlawful activities that they were compelled to do, suggesting
that key gaps remain in the application of, and complianck, whe norpunishment provision.
Improving training, guidance and processes for professionals in the criminal justice and
immigration systems, about trafficking, the NRM and informing victims of their rights, is
paramount. Strengthening understanding amgblecation of the Section 45 Statutory Defence
should also continue to be a priority, as well as a review of the impact of Schedule 4 restrictions
on the use of this defence. The inspection regime for prisons and immigration detention facilities
offers futher opportunity for scrutiny and improvement of standards related to trafficking but
further effort is required to ensure these are consistently applied across male and female
faciI®fties. o

Hope for Justice expand on this:

AOur exper i enre sl sigsificantifaalures to Mentifyepotential victims of modern
slavery in early stages of investigation and criminal proceedidfjshavea number otases

where victims have already been prosecuted for offences such as driving without insurance or
theft. The victimmay not even be aware that they hbeen prosecutedr may have been too
fearful to speak up during the process.

HfJ find that even though the CPS Guidance on Human Trafficking, Smuggling and Stavery
non-prosecution is relativelycomprehensive and that all evidence shouldtaken into
accountthere still is an over reliance on a victim entering the NRM system and receiving a positive
conclusive grounds decisiofThis can leave cases in limlaspecially if there are lengthy dgka

in making NRM decision#n addition, there are still too few criminal defence lawyers Wwaee
specialist knowledge and trainingn addition, often there is over reliance on a positive conclusive

235 hitps://www.justiceinspectorates.gov.uk/hmiprisonstemtent/uploads/sites/4/2015/07/Wandswavth-
2015.pdf

236 hitps://www.justiceinspectorates.gov.uk/hmiprisonshemtent/uploads/sites/4/2018/08/Tinsldguse
Web-2018.pdf

237 |OM UK submisson.
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grounds decision as evidence of the statutory defertbeut looking at the evidence holistically
from all®®®agencies. 0

Severafrespondents highlighted that criminalisation of survivors is prevalent in drug enforcement.
From the Human Trafficking Foundation

AThere i s increasifinCg ucnanyc eLrin ei nD rruejgndicbdftanotr ok s
involves the criminal exploitation of mainly British children and young adults, as well as adults
with vulnerabilities. British children, groomed by criminals to transport drugs, while witnessing
and somemes directly experiencing significant physical or sexual abuse, are mostly criminalised.

The starting point for drug offences is with the person the police find the drugs on. There is no
incentive for police to look beyond the scope of the arrest amdl tHe criminal at the top, or
examine what exists behind the crime in terms of exploitation,. Instead, with so many pressures
on police, there is an incentive for the quick win of charging the child found with the drugs. One
police force we met changdbfeir approach and reduced viokeorime, but they are in the
minority. In most cases trafficked children are being criminalised, while the traffickers avoid
justice.

One recommendation to address this is to utilise a similar concept to doli incapspect of the
scheduled offences under the MSA, by creating a schedule of drug offences or criminal exploitation
more broadly, and us iZ®a thesatypésmfcasesahderdhd Act. Thisi n
would shift the police investigation away frahe child and onto perpetrators as it moves the
burden of evidence onto police, compelling thenptove the child is not being exploitédand

hence forces the investigation to focus on possible perpetrators behind the children, and explore
the largercriminality behind the case, and target traffickers. It also would compel police to go
down a safeguarding #%ute in terms of the ch

FLEX expand on system failings

ASection 45 of the UK Modern Slavery Act 201
they are compelled to do it due to a situation of slavery or to relevant exploitation. Yet, in many
cases identified by Labour Exploitation Advisory Groumpbe forced into cannabis cultivation

are only identified after having been convicted, served their custodial sentence and subsequently
detained under immigration powers, facing deportation on the basis of their criminal conviction.
While it is possible tanitiate an appeal process to overturn their criminal conviction without a
positive conclusive grounds decision, many victims are unaware of this right. Some victims are

238 Hope for Justice submission.

23 dder the English common law the defense of infancy was expressed as a set of presumptions in a doctrine
known agdoli incapax A child under the age of seven was presumed incapable of committing a crime. Children

aged seven to under fourteen were presuimegpable of committing a crime but the presumption was

rebuttable. The prosecution could overcome the presumption by proving that the child understood what they

were doing and that it was wrong. In fact capacity was a necessary element of the statétheasate failed

to offer sufficient evidence of capacity the infant was entitled to have the charges dismissed at the close of the

state's evidence. Doli incapax was abolished in England and Wales iF188ersists in other common law
jurisdictionsbo https://en. wikipedia.org/ wiki/ Defense

240Human Trafficking Foundation submission.
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wrongly advised by their legal representatives that they cannot appeal againstaheiction,
routinely many have plead guilty to the criminal offence. Entering a guilty plea does not ban
victims from appealing against a conviction for a crime they were forced to commit as a result of
their ex®'loitation. o

The West Midlands AndTrafficking Networks underscored that officials at the CPS are not
applying the section 45 defeneg officioas frequently as they should.

AThe CPS have direct responsibility as part
victim of trafficking @ not. Therefore, the pathway for trafficked victims to be protected from
prosecution can be taken and facilitated by the CPS who should raise the question of whether
duress through exploitation F4s played a rol

ATMG have iderified a further challenge around s45 of the Modern Slavery Act is the concern

over the interpretation of the term O6direct
does not define the term O0direct ecionos$ueghgruenc
explanatory note. This was raised as a conce

review, published in July 201&] which also questioned whether the statutory defence is
consistent with Article 8 of the Trafficking Directive.

The Modern Slavery Act review recommended th
which provides for a defence for slavery or trafficking victims who commit an offence,
consideration should be given nectclaaondequagn
to clarifying the process by which s45 is r
this recommendation and urges immediate action to clarify this term, not just in CPS guidance but
also more widely across the police and dtdner frontline professionals who come into contact

with victims. The statutory defence in the Modern Slavery Act and in the Northern Ireland Act

both contain a 6reasonable person testod i.e.
thepersoc har ged with the offence and having the
no realistic alternative to doing the cri mi:i

any physical or mental illness or disability. In Northern Irelandtdgsonly applies to adult cases

but in the Modern Slavery Act this test must also be applied to children. Throughout the Modern
Slavery Bill debates the ATMG and others raised concerns about the inclusion of this reasonable
person test, particularly iegard for children. Under international law, namely the UN Trafficking
Protocol (the Palermo Protocol), the Council of Europe Trafficking Convention and the EU
Trafficking Directive, al | |l egal ly biniding
including compulsioni are irrelevant when defining a child as a victim of trafficking. However,

the reasonable person test requires a juror to decide whether a reasonable child with relevant
characteristics would have acted in the sameiwayd as such, inadrtently retains the need for

a child defendant and victim to prove compulsion in their actions in order to access the protection
of the statutory defence.

The Criminalisation of child trafficking victims is occurring despite CPS guidance that any crimes

241 FLEX submission.
242\West Midlands AntiSlavery Network submission.
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committed by child victims of trafficking must be considered in the context of their trafficking by
prosecutors. Despite some legislation including defence for victims, cases involving children continue,
which shows that the measures in place to preventralisation of child trafficking are not proving to be
effective. Between 2012 and 2017, more than 1,333 Vietnamese children were arrested, rather than being
seen as potential trafficking victid& The reasons for arrest included drug offences, detpit&nown

links with exploitation for cannabis cultivation. Such responses are serving to make child victims of
trafficking more vulnerable, rather than offering them protection towards preverigingisation.

ECPAT UK6s research reveal ed:

A T r a fd thildeek @re often treated as defendants rather than victims in the UK justice system,
resulting in their victimisation by the State as well as by their traffickers. The process leading to
prosecution can be a deeply traumatising experience for traffickédren with significant long

term impacts, punishing them for being victims of abuse. Children who are treated as suspects are
incredibly difficult to then engage as witnesses due to the inevitable erosion of trust, thereby
reducing the potential impacof the Modern Slavery Act to secure prosecutions. Our
understanding of the impact of this in practice is made more difficult by the fact that data on the
use of the statutory defence is collected by
Prosecution Servicé'*

In addition, the statutory defence is not appropriate for children and not compliant with
international legislation on child trafficking. The defence is based on the notion that a person is
ocompell edd to comimie peesaotd avod|l ad drnezsomoma
situation. A child who has been trafficked
consent to commit a crime and therefore cannot consent to be exploited, as explained in
international law. Tle 2015 independent review of the Modern Slavery Act raised concerns about
the statutory defenceds inconsistency with /
set out by the court on the reasonable persons test is to safeguard againstpulmes’use of

the defence which lies within the application of the objective tests set out in Section 45(1)(d) (for
persons over 18) and Section 45(4)(c) (for persons undera.8).

The inspection of policing responses to modern slavery and human traffalkim highlighted

that inconsistent and ineffective identification of victims is failing to prevent the criminalisation of
victims of trafficking?*® It found low awareness of the section 45 defence for victims of modern
slavery who commit an offence, lied use of preventative powers and low numbers of
notifications to the Home Office about potential victims. There is guidance for crown prosecutors
in place to prevent children from reaching the point of criminalisation for crimes committed as a

swerling G. (2018) o6Pol i ce tTheTaneiXMaraH Availableatd chi |l dr en
https://www.thetimes.co.uk/article/politeeattraffickedchildrenlike-criminalshkczd9sgz

244 Anti-Trafficking Monitoring Group (ATMG). (2018. Bef ore Har m i s Done: Examini
to the prevention of traffickingAvailable at:http://www.antislavery.org/wsgontent/upbads/2018/09/Before
the-Harmis-Donereport.pdf

245R v Kreka and R v Gega [2018]

Her Majestyds I nspectorate of Co nStdeafreedbna thgpolRingFi r e ai
response to modern slavery and human traffickilable at:

https://www.justiceinspectorates.gov.uk/hmicfrs/publications/stireedomthe policing-responsdo-modern
slaveryandhumantrafficking/
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result oftheir exploitation, but cases of children being convicted continue, showing that the current
guidance is not sufficient to ensure that children are protected.

The court of appeal has emphasised the duty of both prosecutors and defence lawyers to make
proper enquiries in criminal prosecutions involving individuals who may be victims of
trafficking?*’ The CPS guidance states duties for prosecutors if they have reason to believe that
the person is a victim of trafficking or slavery, including that they magerproper inquiries.
Unfortunately, these are soft under the guid
law enforcement to investigate the trafficking and/or to make a referral to the NRM. Additionally,
the guidance further conflates ttefinition for child victims under the Convention which excludes
the O6meansd section as it relates to childr
of fences O6the victims are often chil drtoesn, ac
should also be alive to the fact that, if a person, by joining an illegal organisation or a similar
group of people with criminal objectives and coercive methods, voluntarily exposes and submits
himself to illegal compulsion, he cannot rely on theedsrto which he has voluntarily exposed
himself as an excuse either in respect of the crimes he commits against his will or in respect of his
continued but unwilling association with those capable of exercising upon him the duress which
he calls in aid: Rv Fitzpatrick [1977] N.I.L.R. 20. This interpretation contradicts the positive
obligations imposed on states as defined in Ranstev to establish an adequate legal framework that
contains the spectrum of safeguards to ensure the practical and effectivetiprotd the rights

of victims

A UNI CEF report found that there are fseri ol
punishment principle in the UK, including few safeguards against arrest or prosecution at the
earliest stages of the criminal justiprocess; very low levels of awareness among prosecutors,
police, defence solicitors and frontline practitioners of the -ponishment protections for
children that are in place; and little monitoring of the use of the presumption against prosecution
orthe statutory de #¥dmschghlights that a8 changetinethe K is decessary

and ECPAT UK recommends that the reasonable person test relating to the statutory defence in
Section 45 of the Modern Slavery Act should not apply to childresndore that the statutory
defence is capable of being applied to all offences committed that have a causal link to the
exploitation and to ensure guidance is issued on the use of thgosecution principle for public

pY

authorities, aligned with internatio a | |l egal®standards. o

7.1.c Criminali sation of child trafficking survivors

247 The Court of Appeal in R v O [2008] EWCA Crim 2835 case of dar old child who was sentenced by

the Crown Court to a period of imprisonment without reference to the relevant protocols by either the
prosecution pdefence, and without reasonable enquiries having been made as to the defendant's trafficking
history. The Court of Appeal further emphasised this duty in L, HVN, THN and T v R [2013] EWCA Crim 991.

248 UNICEF UK. (2017)Victim not criminal: trafficked cldiren and the nopunishment principle in the UK
Available at:https://downloads.unicef.org.uk/wgpntent/uploads/2017/05/UnicefK-Briefing_Victim-Not-
Criminal 2017.pdf

249 ECPAT UK submission.
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Criminalisation of child trafficking victims is occurring despite CPS guidance that any crimes
committed by child victims of trafficking must be considered inabwetext of their trafficking by
prosecutorg>® Despite some legislation including defence for victims, cases involving children
continue taking place, which shows that the measures in place to prevent criminalisation of child
trafficking are not proving tbe effective. Between 2012 and 2017, more than 1,333 Vietnamese
children were arrested, rather than being seen as potential trafficking Victifie reasons for
arrest included drug offences, despite the known links with exploitation for cannabiatmuritiv

In regard to children, the ATMG believes the statutory defence is not appropriate and not compliant
with international legislation on child trafficking. The defence is based on the notion that a person
is 6compell edd to cabmmé tpdarhseormdtwawmldd ah v e ars
the situation. A child who has been trafficl
consent to committing a crime and therefore cannot consent to being exploited, as explained in
internationalaw. Thispoint is maddoy Hope for Justice

A S ¢ h e dfthk MSAZLontains an extensiiat of offencesmany of which are common offences
victims commit as a result of their experience of modern slafgrinstance criminal damage,
burglary, human trafficking, road traffic offencedhis isparticularly concerningn respect

of children as thegannot consent to exploitation in ECAllhe schedule should reflect the more
limitedand seriousexceptionsn the common law defence of das e.g. murder, attempted
murder, treason invol¥ing the death of a sov

Just as it has been pointed out above for ad
stage is the most critical with regard to the appropriate use of therS46tstatutory defence. It

is at this stage when the police, CPS and defence lawyer should be working together to identify
and safeguard children who may have been trafficked as quickly as péssible.

(d). The legal framework in Scotland

In Scotland, te norpunishment provision is distinct. Section 8 of the Human Trafficking and
Exploitation (Scotland) Act 2015 allows the principles of the no punishment and its practical
interpretation to be detail ed i n ovidegankasilyd Ad
understood set of guidelines for lawyers and-laovyers.

Il n particular, the Lord Advocateds Instructi
identified as a victim of human trafficking and exploitation they must be reported to the National

The guidance states that: #Alif the defendant is a cl
crime allegd against the child was consequent on and integral to his/her being a victim of trafficking/slavery
must be considered. In some cases the E€movwnminal of fenc

Prosecut i on Hénman traffickieg, stn@gQlith &g daver§ Available at
http://www.cps.gov.uk/legal/h_to_k/human_ trafficking_and_smuggling.

Blswerling G. (2018) oO6Police (Thedimed9 March.fAfailabl&kag:d chi | dr e
https://www.thetimes.co.uk/article/politeeattraffickedchildrenlike-criminalshkczd9sgz

252 Hope for Justice submission.

2ZBUNI CEF UK ¢, Odt @ripninadt Vrafficked childrenandthenpnuni shment principle

Available at:https://www.unicef.org.uk/wygontentliploads/2017/05/UnicefK-Briefing_Victim-Not-
Criminal 2017.pdf
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Lead Prosecutor for Human Trafficking and Exploitation & final decision to be made. As
highlighted in Hope for Justice’s submissions, this is widely considered to be exemplary practice
for monitoring and enhancing understanding of criminal practices, and it should be adopted in
England, Wales and Northenreland

Al n S cwhilsithera ds, no statutory defendbere is Lord Advocates Instruction for
Prosecutors When Considering Prosecuting Victims of Human Trafficking and Exploifdten.
instruction provides that all the cases where human traffickougd be preserghould be referred
to the lead national prosecutoiThis could bea beneficialapproachso that cases are looked at
by a senior and %®pecialist prosecutor. o0

According to UNICEF UKOGs r esear c hexibilitynrethee a p
application of the Lord Advocateds I nstructi
aspects of the policy and subsequent practice are that there is no reasonable person test to satisfy
there is no need for an NRM decisioaftre engaging the neprosecution principle because
prosecutors are proactively establishing whether there is a case of child trafficking; and that the
Instructions apply to all stages of the criminal justice process, including@agiction.

Can persons who have breached national laws in the course, or as a consequence, of being
trafficked have access to remedies for victims of trafficking, including State compensation?

Currently thosevith criminal offences would be able to access compensation under criminal, civil
law and an employment tribunal. However as detailed above the government Criminal Injuries
Compensation Scheme has a blanket policy provision of not providing compensatioset who

have previous criminal offences. This can deny many victims compensation and is currently the
subject of ongoing litigation.

254 Hope for Justice submission
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8. Protection of victims and witnesses (Articles 28 and 30)

8.1. How are victims of THB protected in practice against potential retaliation or
intimidation before, during and after legal proceedings? How is the assessment of the needs
for protection performed and who recommends the application of the protection measures?
Who is responsible of the implementation othe protection measures?

Civil society respondents consistently reported that much more could be done by the UK
authorities in order to protect trafficking survivors against retaliation or intimidation by
perpetrators. In practice, the police and otherddiéncies have very limited measures in place to
provide protection to victims or witnesses. The issieho is responsible for protecting victims
remains an open one, with victims often falling between the gaps of what different authorities see
as theiresponsibility. As Unseen UK set out:

AProtection against I nt i mi diaprotection needslwouldtbe h a
assessed by the police and raised by those supporting a victim of THB or the victim themselves if
able to. Implementation ofrgtection measures ideally should be done in a ragiéncy wayi

not sure if this happens?

a) Presumed victims and victims of THB will have to report this threat or reality to a case
worker or to police for action to be taken

b) Action that can be taken may be minimal especially if there is limited evidence or the
individual reporting the incident has no recourse to support outside of the NRM. This
means moving someone, withess protection mechanisms or accommodation and support
available (outside of the NRM) are likely to not be available.

Unaware of a process or guidance/best practice to follow whilst a victim of THB is going through
the CJS' would a victim of THB be able to access all usual remedies and support afforded to
vi ctims of crime or will thig®be dependent ol

Hope for Justice state that:

ATechnically the police are primarily respo
protection in practice occurs around investigation and anmhproceedings. Often there is little
thought to the medium and longer term risks to the victims who are witnesses in cases including
offender management when perpetrators are released. In HfJ experience victims can face ongoing
threats from perpetraterand their wider criminal networks before, during and after proceedings
including when perpetrators are released. If the withess has returned home the UK authorities
have very little ability to protect the witness. In addition, in some counties younbaaazess

welfare assistance in the particular place where you are from which means that withnesses may
have to return to the place they were exploited. If the perpetrator is from that same area they also
may return to the same area after servingaprisomnt ence and deportati or

255 Unseen UK submission.
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more needs to be done to assess the short, medium and long term risks to victims particularly as
human trafficking involves wW&l |l networked or

For children, current practise dictateattli it is in the best interests of the child that a full criminal
investigation be carried out, the police are responsible for that investigation, including any
investigative interview (videoecorded or otherwise) with the victiY.

ECPAT provided evidence on this:

fiVideorecorded interviews must be used to inform enquiries regarding significant harm under
Section 47 of the Children Act 1989 and any subsequent actions to safeguard and promote the
chil dbés wel f ar ehewelfaredof other chidbeme cases, t

All children are entitled to special measures in the criminal justice process that can be used to
facilitate the gathering and giving of evidence by vulnerable and intimidated withesses under the
Youth Justice and Criminal Elence Act 1999 (YJCEA). Young people victims of a relevant
offence (sexual offence, an offence under section 1 of the Protection of Children Act 1978, an
offence under section 160 of the Criminal Justice Act 1988, an offence under section 4 of the
Asylum ad Immigration (Treatment of Claimants etc.) Act 2004) whose age is uncertain will be
presumed to be under the age of 18 where there are reasons to believe that person is under the
age of 18 therefore eligible to access special measures.

Currently, the UKhas one O6Child Housed called The Licgc
October 2018 as part of a twgear pilof®® and is based on the Barnahus model and Child
Advocacy Centres (O6CACO6) in the UnitedheStat
identified significant gaps in the emotional and health support provided to chfithdinis

designed as a chitetiendly, multidisciplinary service for victims of Child Sexual Abuse and
Exploitation (CSA/E). The service is available to childaeal young people in Barnet, Camden,
Enfield, Haringey and Islington under the age of 18 and an extension of the servie253gdsr

olds with additional needs. The Lighthouse offers a significant example of best practice with
regards t o c toistpdort amdcckildriendlyc jessce, such as the provision of
Achieving Best Evidence (O0ABE®) I nterviews b
a trained ABE police officer, mental examination and sexual health support, therapeutic support
for up to 2 years for the child, young person and carer and using the Lighthouse as a remote site
for court evidence (location of live link, early out of court examination if the case goes to trial).
Albeit the service is not available to all child victiwfstrafficking but only those who have been
sexually abused and/or exploited, it is a promising rdi#ciplinary model to support and protect

256 Hope for Justice submission.
257 Recommendation 99 of the Victoria Climbie Inquiry Report

258 Seerhttps://www.london.gov.uk/presgleases/mayoralksfirst-child-houseso-launchand
https://www.thelighthouséondon.org.uk/

259 Goddard, A. Harewood, E and Brennan, L. (20RByiew &pathway following sexual assault for children
and young people in LondoAvailable athttps://www.england.nhs.uk/london/wp
content/uploads/sites/8/2015/03/revipathwaycyp-londonreport.pdf
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children, in accordance with most of the Council of Europe Guidelines for-Ehaddly Justice.

Special meages are not automatically available to children in other courts and tribunals. A judge
must consider how to facilitate the giving of any evidence by a child in the Immigration and Asylum
Tribunal as detailed in The Child, Vulnerable Adult and Sensitivpekant Guidance
(Presidential Guidance Note No.2 of 2010) and identify reasonable adjustments that need to be
made to the hearing depending on the natur
experience, child victims of trafficking may access tlaeskadditional special measures in the
context of asylum and age assessment challenges but they are highly dependant on the legal team
representing the child and their sensitivity to request specific sets of special measures be
implemented. Some judgesnap e ms el ves raise the need i f ¢t
but this is not standard in all cases but dependent on the particular judge. There are cases known
to ECPAT that highlight significant failings in the tribunal such as an age dispute beshiere

the childés trafficker was brought in as a w
to give evidence. The child was made to sit in the same room with their exploiter, and they
remained in the tribunal as the child themselves gaideace.

In Northern Ireland, many have called for the introduction of these child house models. The
Northern I reland Commissioner for Children a
Review recommended that Northern Ireland take forward thedbars model of chitldentred

justice for child victims of sexual violence and abtt8@his approach meets the requirements of
crossexamination through prescorded testimony led by a forensic interviewer and undertaken
with minimal delay. The Committea the Rights of the Child recommended that vidmorded
interviews with child victims and witnesses be used in court as evidence rather than children
attending in person and being subject to cregsaminatior?®!

In Scotlandsupport is provided bYARA (funded by the Scottish Government), support to report
to Police Scotland and links with their National Human Trafficking Unit which assist with risk
assessments and flagging concerns around safety of service users, and access to early legal advice

TARA go on to state:

AfWhere possible we ensure that we are there
statement, but we have limited court experience at TARA due to low number of cases taken to
court. The Vulnerable Witness Act (Scot) wouldeamo place and we would advocate for the
special measures available to VOTS provided by this. We have had some contact with the COPFS
Victim Information team in cases where a survivor has returned to their home country but may be
required to give evidare to a Scottish court case to proactively ask if we can provide emotional

260 Northern Ireland Commigsner for Children and Young People. (2028)vice to the Review of
arrangements to deliver justice in serious sexual offences.cagaitable
athttps://www.niccy.org/publications/2018/september/07/revidvsexualoffencescases/

261 Committee on the Rights of the Child. (2016). Concluding observations on the fifth periodic report of the
United Kingdom of Great Britain and Northern Ireland, paras 4584ndvailable
athttps://www.ohchr.org/en/countries/enacaregion/pages/gbindex.aspx
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supp®dt.o

8.2. How do you ensure that victims are provided with realistic and practical information
about the progress of the case and whether the perpetrator has been detainedeleased?

The UK has mechanisms in place to provide trafficking survivors with information on the case of
their perpetrators, both within and outside the NRM framework. While acknowledging this,
respondents reported that these mechanisms are rarebbéevail practice, with the resulting risk

and distress for survivors.

JustRight Scotland and TARA in Scotland explain:

Arhis is varied but overall quite poor in our experience. We do utilise our links with the NHTU

but often have to proactively askp#rpetrators have been released from custody and advise

women of this where appropriate. Unfortunately, we do have a recent case where a woman was
recovered by Police and referred to TARA. She wished to return to an EU country, and we
assisted her to dso. She was referred to in country support (Gov and NGO) with her

permission and she did engage with the support offered. However, the perpetrators were
released, and we/she were not informed. We only became aware of this when she contacted us to
advisethat they had come into her place of work and she felt intimidated. Our response was
limited from Scotland, but we ensured that the local NGO was aware and flagged our concerns
to Police Scotland and he¥ | egal representat

In England ad WalesHope for Justice explain:

AOn release there is a scheme called the Vic
a violent or sexual crime and the offender is sentenced to 12 months ofthbreractice, it is

unclear as to whether the scheme includes modern slavery not related to human trafficking for
sexual exploitation. Technically in its own right the Modern Slavery Act 2015 is classed as a
violent crime and thus ought to be recognisétl] have tried to seek clarity on the remit of the
scheme for victims of human trafficking who are subject to exploitation not of a sexual nature. In
practice HfJ have seen very little information provided to victims on release which has caused
significat  di stress when they have fou®d this inf

Unseen UK set out:

AOften find that this role falls to those a
this is largely within the timeframes of the NRM.

Duringsomeongs ti me within the NRM support worker
(with permission) to follow up with law enforcement officers and others involved in their case.

262TARA submission.
263 JustRight Scotland and TARA submission.
264v/jctim Contact Scheme soced athttps://www.gov.uk/gesupportasa-victim-of-crime

265 Hope for Justice submission.
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We find that information is not always given in a timely manner and that victimagficking are
not al ways kept i nformed of the progress of
understand the legal and CJS this can make the whole experience frustrating.

For the individual involved this is a big thing for them, fowlanforcement it can be one of many

jobs and investigations they have going ajood practice would be weekly updates regardless of

it anything has changéddrelationship building with the victims of THB and keeping them informed

and in the loopisreally mport ant and something that does
chasing to provide updates to those they are supporting.

Information directly offered to victims we have found to be limited and officers often prefer to
communication via support staffthis is hard when the messaging is not positive or if a case is
being closed. Mixed message®® and boundaries

In addition, ATLEU cite how poor this provision is in practice:

AWhere we have been i nst eadfa trimidal tpat, it i ®@commooforor d
victims to contact solicitor in civil case for an explanation of what is happening in the criminal
process. Victims should have a guardian /advocates / liaison officer during the course of criminal
proceedingstoensr e t hat they can unde®stand and act.

83.How do you ensure respect for the victims¢
during court proceedings?

Hope for Justicexplained that systems in this area are lacking and that while there is some cases
scope to request restrictions be put in place, this requires specialist knowledge and advocacy so

A

often doesndédt happen in practice:

AVicti ms ar e e ntmeasuresdncliuding sareensevilso lirk puesaantadolsection
46 Modern Slavery Act 2015 as they are automatically considered intimidated witnesses. Victims
who have been subjected to sexual violence are automatically entitled to anonymity but there is no
automatic similar provision for victims of other types of trafficking such as trafficking for forced
labour. An application could be made for anonymity under wider legislation for instance,
applications for witness anonymity can be madetpat under sectns 74 to 85 of the Coroners

and Justice Act 2009 under certain circumstanégmglications can also be made in respect of
reporting restrictiong%8n practice, HfJ have not seen applications around reporting restrictions

or anonymity appliedfov i ct i ms of traffi®®king for forced

266 Unseen UK submission.

267 ATLEU submission.

268 See sections 45 and #®uth Justice and Criminal Evidence Act 1999 (YJCEA)
269Hope for Justice submission.
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8.4. In how many cases were witness protection measures used for the protection of victims
and witnesses of THB, including children? If withess protection measures/programmes are
not applied to victims of trafficking, what are the reasons?

While some respondents were aware that ther€rown Prosecution Service Guidance on
safeguarding children as victims and witne€$€sp NGO had seen it implemented in practice.

8.5When victim protection is provided by NGOs, how are NGOs resourced and supported
to perform this function and how do the police and the prosecution coperate with NGOs?

The UK government funds victim support through the Victim Care Contract. Other NGOs provide
support via charitdb funds. Many police forces recognise the benefits of working closely with
voluntary organisations to ensure that victims are properly supported and therefore equipped to
give evidence should they choose to do so. Modern Slavery Partnerships are onle examp
positive cross sector worKk. However, in spi
Slavery and Trafficking Survivor Care Standards (2018) in the next Victim Care Contract, support
often varies in practice and is dependent on local resourdeésdiniduals acting outside of their

day jobs.

Hope for Justice explain how collaboration is often dependent on individual organisations:

Al ot depends what i's classed as wvictim prote
provision of holisticadvocacy, care and assistance as prescribed by Articles 12 and 13 of ECAT
to increase resilience and reduce risks okmploitation in addition to protection before, during

and after the prosecution process. Operation Fort is a good example ctagently collaboration

and in HfJ experience overall relatively good communication between the investigative team and
NGO6s working with the victim and victims.
addition, HfJ consider more can be done to asst®rt, medium and long term risks including
information sharing around serious organised criminal groups which may pose an ongoing risk
to the victim either %'n the UK or country of

Unseen UK highlight the limitations of the government fundaek provided through the Victim
Care Contract

AWoul d the NRM count as protection? I f so re
and this would be problematic if specific protent®ervices were needed as | am not sure they
would be fund@d as standard. o

270 Available at: https://www.cps.gov.uk/legajuidance/safequardinghildrenvictims-andwitnesses
2" Hope for Justice submission.
272Unseen UK submission.
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8.6How do you ensure that child victims of THB are treated in a chilesensitive way and are
provided with protection before, during and after judicial proceedings inaccordance with
the Council of Europe Guidelines on Child Friendly Justice? Are interviews with children
conducted in specially designated and adapted spaces by professionals trained to interview
children? What measures are taken in order to ensure a limgd number of interviews?

See answer to question 8.1.
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9. Specialised authorities and cordinating bodies (Article 29)

9.1. What budget, staff and resources, includingechnical means, are put at the disposal of
law enforcement bodies specialised in combating and investigating THB?

In recent years, there has been a commitmenhé&ywarious UKGovernmend $o develop and
strengthen coordination between the bodies redplerfer preventing and combating trafficking,
including the establishment of specialised authorities aratdioating bodies. Despite this, the

UK lacks an integrated approach and the roles of the actors implementing these measures is not
clear.

PoliceScotland have an wedlstablished National Human Trafficking Unit based in the Scottish
Crime Campus. In addition, TARA are aware that Scottish Police Divisions in Edinburgh and
Glasgow have also established dedicated human trafficking and exploitatiost t&

The Mayordés Office of Police and Cri me ( MOPA
issue of domestic servitude in London. The ultimate aim of this work is to ddeeklly based
interventions aimed at raising awareness, encouraging discussliaittiarately driving action to

reduce rates of domestic servitude within the Nigerian community in London.

Devon & Cornwall Modern Slavery Police Transformation Unit (MSPTWndertaking &ey

piece of national work that will seek to improve the polesgponse and understanding of domestic
servitude by way of an investigators guide. This guide, aimed primarily for police and law
enforcement, will address a number of areas including; an understanding of the crime, barriers to
victims coming forward andiow to address this, as well as evidential considerations and the
importance of engagement with partner agencies.

The Joint Slavery and Trafficking Analysis (
further aspect of preventing traffickingist&kte t ough acti on agé&iTast o
increase the risks for traffickers, governments must enhance their intelligence capabilities and
ensure these efforts are coordinated. The Joint Slavery and Trafficking Analysis Centre was
cr eat e drtofdeliver aosinglegauthoritative picture of the threat posed by modern slavery
and human trafficking to the UK and its inte
police, UKBF, Immigration Enforcement (IE), HMRC and the GLAA, JSTAC mirajsint

working model used to gather intelligence on terrorism. JSTAC is an example of good practice in
multragency wor king. |t has seconded a O6énati ol
activity between UK law enforcement and their Europeamiawparts.

The centre is also supported by the policeds
part of Regional Organised Crime Units (ROCUSs). Both produce thematic assessments and
provide analysis to inform policing across the UK. Whilehgahg intelligence on perpetrators

who commit trafficking is welcome, a number of respondents were concerned about information

273 TARA submission.
2“HM Government (2011) o6Human Trafficking: The Governrt
https://ec.europa.eu/asttiafficking/sites/antrafficking/files/humantrafficking-strateqy 1.pdf

123


https://ec.europa.eu/anti-trafficking/sites/antitrafficking/files/human-trafficking-strategy_1.pdf

9. Specialised authorities and-oodinating bodies (Article 29)

sharing between particular agencies for the purpose of immigration control, including Hope for
Justice who stated:

A H fcannot find clear data on this and given the nexus between human trafficking and serious
organised crime it may well be difficult to clearly separate out data on resourcing. Police forces
have individual budgets set and some have devoted more resourthieggsue than others. For
instance, the West Yorkshire Police and Greater Manchester Police have a unit to tackle modern
sl avery. Ot her force$ do not have a special

Over the last five years, investment in funding and personnel for the Gangmasters and Labour
Abuse Authority (GLAA) has increased significantly. However, this positive development has
been marred by an increase i n tsHeftitundestpffed, of t
and by significant cuts to the budget of the criminal justice system.

9.1a. Funding of the Gangmasters and Labour Abuse Authority

GRETA has repeatedly praised the GLAA and it is often cited as an example of good practice in
the prevention of labour exploitation. Similarly, the ILO commended the GLAA in their report on
regulating labour recruitment to prevent human trafficking and foster fair migratio

However, the ability of the GLAA to tackle exploitation acrossehgre labour market depends

on having resources available to make this enforcement truly effective. The increase in funding to
t he GLAA was al l ocat e dstyle powdrshratheGhaA iésdicensingeand p o
regulatory activity As noted by ATMc i n & chiacity dfi the GLAA is under pressure to
proactively monitor and enforce the labour sectors that fall within its new remit. This also impacts
on the potential of the GLAA to engage in effective intelligence gathering, conduct proactive
investigations or monitor existing licensing holdérs’

The shortcomings in funding for the GLAA haaksobeen highlighted b¥LEX

Alt i s FLEXOG6s view that the UK is not comply
theGLAAandtoguar ant ee i ndependence to ensure the
effectively and free from undue pressureo.

The GLAA is responsible for investigating labour exploitation across the whole UK economy,
having special police powers in Englanddawales’’® The agency also manages a licensing
scheme that regulates UK businesses who provide workers to the fresh produce supply chain and
horticulture industry. The GLAA is a n@lepartmental public body sponsored by the Home Office.
Since 2014/15 itsasources have increased from £4.37m to £6.5m in 2018/19 and staff from 69 to
130. In mid2016 its remit was significantly expanded to cover the whole UK labour market, rather

215 Hope for Justice submission.

276B. Andrees, A. Nasri, P. SwiniarsiRegulating labour recruitment to prevent traffickji2p15, p.79. See:
http://www.ilo.org/wcmsp5/groups/publiefed _norny--declaration/documents/publication/wcms_377813.pdf

27Anti-Tr af ficking Monitoring Group (2018) poBetbtbher e t he h.
prevention of tr atfps/imevkantislgvéry.orgAwantent/plbadde2018/09/Befotiee
Harmis-Donereport.pdf

278 hitps://www.gov.uk/quidance/polieendcriminaleviderce-act 1984 pacecodesof-practice
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than acting solely as a licensing scheme operator in four sectors but this iexpa@as not met

with a suitable increase in funding to undertake its new activities. Since its remit expansion, civil
society organisations and trade unions have been calling for the GLAA to extend its successful
licensing scheme to other higisk sectorgo help prevent, identify and remedy exploitation but
this has not been prioritised by the agency.
in the UK | abour marketoé found that the UK |
ratio of linspector per 10,000 workers with only 0.4 inspectors per 10,000 warRE&ISEX has
repeatedly highlighted the disconnect between weakened labour inspection and enforcement and
UK commitments to end modern slavery and to combat trafficking for labouritexiph in
particular.

The UK continues to fail to guarantee independence between labour inspectorates and
immigration enforcement, which is leading the GLAA to fail its core function of supporting
vulnerable workers. WWen he GLAA identifies undocumentedorkers, during their own
operations, theyeport information abouindividuals to the Home Office and participate in
operations led by immigration enforcemeas well as invé immigration enforcement to their

own operations, alsdVhen migrants beconfiearful that reporting exploitation will lead to their
arrest, detention and/or removal they choose not to disclose, exploitative employers are not
identified and workers are denied access to support and justice they are entitled to under this
Conventionn&

The | ack of firewall bet ween [ abour enforce
control function, renders the practice of operations, such as immigration raids under the guise of
safeguarding and on reporting undocumented workerstiyein

Furthermore, all workers need to have access to UK employment law. In practice this means that
they must be able to report and challenge breaches at the early stages, before conditions deteriorate
These reporting systems must be independent of émeployer and must not impaair be
dependent ortheir immigration status. Representation and information on rights and options must
be free and accessible. This means that workers must be proactively informed of their rights in a
language they understd. Challenging abuse inevitably becomes more difficult when the worker

is dependent on the employer for accommodation, information and immigration status, in addition
to employment.

The former United Nations Special Rapporteur on the Human Rights céisgferancois Crépau
stated:

Aunl ess there is a o6firewall d in place whi
information about potenti al irregul ar mi gr a
workers will contimee@otra e rikwdrayx er evli nd¥aa riton

219 https:/iwww.labourexploitation.org/publications/riskysinesgackling-exploitationuk-labourmarket
280 FLEX submission.
2lUni ted Nations General Assembly (2014) O6Report of tl

Fran-ois Cr®paubd, UN Doc. A/ HRC/26/35. Available at:
https://www.ohchr.org/Documents/Issues/SRMigrants/A.HRC.26.35.pdf
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Looking ahead-LEX has raised concerns with the Home Office and the Department for Business,
Energy and Industrial Strategy that current plans for the establishment of a Single Enforcement
Body (SEB)

AThe establ i svhianeould briog threee UKS IRDBUr inspectorates under a single
agency, include Acl oser working with other
e nf or c®anethat therefore there is a significant risk that tleB56 s ef f i cacy i n

migrant workers and identifying employers who are not complying with employment law would be
diminishedo?®®

9.1.b. Budget cuts in the judicial system

Furthermore, as noted in our joint responseqoestion 5.5, the number of investigations,
prosecutions and trials on trafficking cases remains disproportionately low in comparison with the
number of reported cases. The ATMG has repeatedly notecliisab the criminal justice system

over the past decade, which have been substantial, and lack of resources contributes to low
prosecution and conviction rates of traffickers. Trafficking cases are complex crimes, often
involving multiple victims and pesirators, often international and may include many other
offences such as fraud, assault or extortfén.

9.2 If your country has specialised units for financial investigations, financial intelligence
units and asset and recovery units, please describe gther and how are they used in
investigating and prosecuting THB cases. Which special investigation techniques do these
units use? Which public and/or private bodies do these specialised financial investigation
units co-operate with in relation to THB cases?

In general, civil society respondents were not familiar with financial investigation techniques in

the UK.Kalayaan has anecdotal evidence that there are Crime and Financial Investigation teams
within the UKG6s | mmigr at i ofice, dhdthabthey sometimes di v i
deal with survivors and presumed survivors of trafficking in human beings

2https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/817359/sin
gle-enforcemenbody employmentrights-consultation.pdf

283 hitps://www.labourexploitation.org/publications/flegsponseeissingle-enforcemenbody-consultation

284 Anti-Trafficking Monitoring@ oup (2018) éBefore the harm is done: E

prevention of tr atips/iwevkantislgvéry.orgAwoatent/uplbads?2018/09/Befothe
Harmris-Donereport.pdf
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10. International co-operation (Article 32)

10.1. How does youicountry co-operate with other countries to enable victims of THB to
realise their right to redress and compensation, including recovery and transfer of unpaid
wages after they leave the country in which the exploitation occurred?

None of the respondentsgmided an answer to this question.

10.2. Has your country ceoperated with other countries in the investigation and prosecution
of THB cases through financial investigations and/or Joint Investigation Teams? Please
provide statistics on such cases and exgples from practice.

ATMG6s 2017 *Bseteutthetimportaneoof international cooperation and the potential
impact of Bexit on these measures. Modern slavery, and in particular human trafficking, is
predominantly a crossorder crime. Trafficking networks can span several countries or cotgine
Modern slavery victims are recruited and transported from one country to another to be exploited.
Although numbers of UK nationals continue to rise, over 70% of potential victims of modern
slavery were foreign nationals in the time period evaluatecrGhe transnational nature of this
crime, international cooperation in fighting it is crucial. The EU has adopted a collaborative and
coordinated approach to combatting human trafficking, as well as other serious organised crimes,
such as cybercrime.

Numerous institutions, organisations and partnerships have been established by the EU, such as
Europol and Eurojust, to aid with informatisharing and crosisorder cooperation for the
purposes of security and law

The UK has negot-inat ¢éad tElJe meiaghtr etso rfed mtt ed t o
such as the European Arrest Warrant, so that it can decide onlayezsse basis whether itis in

the national interest to do so. If it does not choose tangpttis not bound by the EU measun
guestion.

Use of JIT in a successful human trafficking caséuly 2015:

11 defendants were sentenced for the trafficking of at least 250 women from Hungary to be
sexually exploited in 50 brothels in London and Peterborough. The women they explert

forced to hand over up to half of their earnings. One of the defendants, Zsolt Blaga, 38, was jailed
for 14 years for trafficking offences and two rape offences. Other offences that the defendants were
convicted of included conspiracy to traffik atohspiracy to control prostitution. In total, the gang
were sentenced to a total of 60 yearsod | mpr.i
was made possible by the joint working between the Crown Prosecution Service (CPS), the
MetropolitanPolice Service (MPS), and the Hungarian authorities, who in 2013 established a Joint
Investigation Team (JIT) through Eurojust. Eurojust funding and support enabled the JIT partners

panti-Trafficking Monitoring Group (2017) 6Brexit & the
https://www.antislavery.org/wpontent/uploads/2017/07/ATM@rexit-paper.pdf
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to work closely over a period of almost 3 years to gather the necessdgypce to build a case

strong enough to ensure the defendants were convicted. This support facilitated strategy and
planning meetings between UK and Hungarian police and prosecutors, enabled withess statements
to be obtained from vulnerable witnesses s&rGurope, paid for interpreters, and facilitated the
planning and execution of simultaneous arrests in each country. When the defendants were located
and arrested in Hungary, European Arrest Warrants (EAW) were issued which allowed them to be
extradited ¢ the UK to stand trial. In the absence of a JIT being created, the authorities would have
had to make repeated requests for Mutual Legal Assistance (MLA), which would have been time
consuming given the complex nature of the c8$8ee CPS pressreleagel 1 sent enc e d
of | argest sex worker trafficking cases pros

In addition, Modern Slvery Annual Report of October 2019 details overall law enforcement
efforts tackle the issue at pagesi 12028’

This is further compounded in the case of children. with ECPAT highlighting:

AThe UKOGsSs decision to | eave the European Uni
well as specific risks in regards to children at risk of exploitation. A papeapeey the Anti
Trafficking Monitoring Group outlines these concerns in more d&&@urrently, the nature of

EU membership means that where national law is silent on the implementation of specific,
positive obligations contained in an EU directive, pievisions of the directive may become
directly applicable nonetheless. In other words, individuals could still rely on those
unimplemented provisions before the national courts. Brexit jeopardises that possibility. Without
the full transposition and prettion of the rights contained in the EU Trafficking Directive at the
point of leaving the EU, child victims of trafficking in the UK will be unable to rely on EU law
directly and will have more limited protection under domestic law. Even for those nmetsaire

have been transposed, the terms of the Withdrawal Bill allow the Government to modify parts of
the directive which do not conform with domestic legislation without further parliamentary
scrutiny.

It is also unclear whether the UK will continue tovkaaccess to crodsorder intelligence

sharing programmes that support child protection and safeguar8fiiccess to croskorder
agencies and agreements will terminate in the event ofdeabBrexit. These agencies and
agreements are critical for theugposes of safeguarding children across borders which include
Europol, Eurojust, European Arrest Warrant, European Criminal Records Information System
(ECRIS), European Protection Order, secageheration Schengen Information System (SIS 1)
and Supplemeaty Information Request at the National Entries (SIRENE bureaux) chdtinel.

2%Cr own Prosecution Service (2015) 611 sentenced in or
Londoné, 16 July 2015

2%’"HM Government (201r6e)p 06r2t0 109n UMKo déenrnnu a9 aver yd6. Avail ab
https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/840059/Mode
rn_Slavery Report 2019.pdf

28Aanti-Tr af fi cking Monitoring Group (2017) O6Brexit & the
https://www.antislavery.org/wpontent/uploads/2017/07/ATM@rexit-paper.pdf

289 pid.

128


https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/840059/Modern_Slavery_Report_2019.pdf
https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/840059/Modern_Slavery_Report_2019.pdf
https://www.antislavery.org/wp-content/uploads/2017/07/ATMG-Brexit-paper.pdf

10. International ceoperation (Article 32)

national children in the UK who are at risk of exploitation are also made more vulnerable due to
uncertainty around their immigration staters.

10.3 How many mutual legal assistace requests and/or European Investigation Order have
you made in THB cases and what was their outcome?

As above.

10.4. What forms of international ceoperation have proven to be particularly helpful in
upholding the rights of victims of trafficking, including children, and prosecuting alleged
traffickers?

Historically, there have been a number of international cooperation arrangements that have proven
particularly helpful in upholding the rights of victims of trafficking. ATMG researched these in
our 2017 Brexit report, as aforementioned.

From the Scottislperspectivefi Pol i ce Scotl and and TARA have
Romanian equivalents following the Scottish Government funding a visit in April 2018. TARA now
has clear links with ANITP and ADPARE and have noted improved consent to bedrafeire
engagement with support in Romania for women who wish to return voluntarily. This means that
our own return risk assessment and safety planning is further enhanced by our links with
colleagues in country and assists their own risk/safety and supdora n ¥ ng . o

The UK currently has access to a range of EU databases arghddtay mechanisms which play
a crucial role in law enforcement activities. A few of the key-gating tools are listed below:

- European Criminal Records Information Systénd E C RY? BAR)S:is a secure electronic
system for the exchange of information on convictions between EU Member States. It provides
judges and prosecutors with easy access to the criminal records history of an individual in a
different Member State, thereby removithg possibility that they can escape justice by moving
country.

-Schengen Second Generatic® I nformation Seryv

SIS Il is a database of live alerts regarding individuals and objects of interest to law enforcement
(include EAW targets)i$ main purpose is to help preserve internal security in the Schengen States
in the absence of internal border checks.

290ECPAT UK submission

21TARA submission.
2922002/584/JHA: Council Framework Decisioni# June 2002 on the European arrest warrant and the
surrender procedures between Member States.

293 3chengen Acquis, Schengen Agreement Application Convention.
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- Priim Decision®*

These decisions have granted the UK access, through EU membership, to national databases
containing DNA profiles, ihgerprints and vehicle registration data across the EU. Their purpose

is to simplify and increase the efficiency of Elide intelligence gathering processes, and
encourage greater sharing of information.

Europol is the European Police Office, and humaffitking is one of its priority crime areas and

an EMPACT10 (European multidisciplinary platform against criminal threats) priority, for which

a multtannual strategic and operational plan has been devised. The UK currently plays a key role
in Europol ands heavily reliant on its services in its law enforcement activities. In December
2016, Brandon Lewis, the Minister for Policing and the Fire Service stated that Europol provides,

Afa vital tool in hel pi ngordin#te invesgatioasinialvingceosse n t
border serious and organised crimeo, further
does is linked to work that is ei tlravidepceovi d
to the House of Lords EU StBommitteein December 2016, the National Crime Agency stated
Amember ship of Europol or an alternative arrtr

the Justice and Home Affairs (JHA) measures that the UK would potentially have to leave behind
upon exiting he EU?°® Whilst it is likely that the remaining EU countries will want the UK to

have a continuing role in Europol, the current standing that the UK enjoys as an EU Member State

i . e. having a strategic role i n [Brganisapood 6 s 1
priorities, is uncertain at this time.

Maintaining a leading role in Europol whilst staying outside of the jurisdiction of the Court of
Justice (CJEU): The UK Government has made clear that with the introduction of the Repeal Bill
itintends to bring an end to the jurisdiction of
of matters of EU law.

However, Europol is accountable to EU institutions and recognises the jurisdiction of the CJEU.
As noted by the House of Lords EU SGbmmittes, there will therefore be practical limits on the
extent that the UK and remaining EU Member States can collaborate on police and security matters
A f they are no | onger accountable to, and
supranationaln st i t uti ons, notably the Court of Just

Furthermore, if a revised agreement on justice and security is signed between the EU and the UK
(as a nofEU member), the CIJEU will continue to have jurisdiction to interpret this treagy. Th
competence of the CJEU extends to interpreting any treaties the EU signs wih monintries.

The UK Government has stated that it may propose establishing a bespoke adjudication authority,
to avoid the competence of the CJEU, however this would loave &greed to by the remaining

27 Member States.Data protection standards: Membership of Europol, and other EU bodies and

294 Council Decision 2008/615/JHA and Council Decision 2008/616/JHA.

2% UK House of Commons (2016), Official Report, European Committee B, 12 December 2016; c. 5
Available at: https://goo.gl/YnnmRo

2%YUK House of Lords (-EWskddr)tyadB rpeox iitc:e fcwtoyprea aUK ond, Eur
Committee, 2016. Available at: https://www.
publications.parliament.uk/pa/ld201617/ldselect/Ideucom/77/77.pdf
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measures, will require that the UK remains subject to EU data protection laws that it will no longer
shape. To retain membership these bodies and continue sharing information with its EU
counterparts, the UK will also have to adhere to broadly equivalent data protection standards to
those in the EU, keeping apace of developments on an ongoing basis. These considerations,
regardingthe jurisdiction of the CJEU and EU data protection standards, will be of relevance to
all other criminal justice and security measures which are anchored in EU law.

Eurojust, the EUOGOs Judici al Cooper atotacle Uni t
human trafficking, most crucially through facilitating and funding Joint Investigation Teams (JIT).
They also have the added value of enabling law enforcement authorities to gather and exchange
information and evidence, in re@ne, without the sed for the use of traditional channels of
mutual legal assistance (MLA), which are known to be slow and often inefféttive.

Encouragingly, the Modern Slavery Innovation Fund (MSIF), launched in 2017, funded 10
organisations working to reduce the prevatenf trafficking and exploitation, particularly in
countries from which victims are trafficked to the UK. This includes research projects by the
International Organization for Migration (IOM) and the University of Bedfordshire, such as their
study aobMullinter6 t o Human Trafficking: A Study
The research explores the risks associated with unsafe migration. SimilarlyS|arery
International and ECPAT UK have implemented a project focused on understanding the
vulnerabilities of Vietnamese nationals along migratory routes in E4pe.

ATMGOs 2018 research found that this funding
insights on child trafficking from abroad, which, in turn, can assist in targeteelrpien in origin
countries. Respondents welcomed funding focused on Vietnam, with one describing it as a good
Afirst stepo -ecanomsicfactors and vulhehabilities that exdst there. Some of the
funded projects seek to fill current knowdgd gaps, including around education and work
opportunities for children and young people. Another positive aspect is the regional specificity of
the funding. One of the projectds recipients
focus is now orthe main provinces affected, whereas previously they looked at the country as a
whole. This was felt to be a significant step forward. One interviewee stated that the funding was
Astrategically dispersed, 0 wit h itfeduld hage beenr e ct
more evenly distributed across other priority countries. Two of the funded projects focused on are
one led by CORAM and UNICEF UK and the other led by /lévery International, ECPAT

UK and Pacific Links Foundation, although the lateoject has both adult and childcused
elements.

One funded project, led by CORAM and UNICEF UK focuses on research, capacity building and
policy. This involves interviews with victims and other stakeholders in Vietnam, household
surveys to understandd prevalence of exploitation and beneficiary surveys for victims receiving

7Anti-Tr af fi cking Monitoring Group (2017) 6Brexit & the
https://www.antislavery.org/wpontent/uploads/2017/07/ATM@rexit-paper.pdf

28panti-Tr af fi cking Monitoring Group (2018) 6éBefore the h.
prevention of tr athd/ivenkantislavéry.orgisantent/plbadds2018/09/Befotiee
Harmris-Donereport.pdf
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support. Another funded project,-ted by AntiSlavery International, ECPAT UK and Pacific
Links Foundation, involves a range of activities focused on prevention. ECPAT UK pdnimién
Animage Films to produce a short animation, The Secret Gardeners, which highlighted
vulnerabilities of Vietnamese children being trafficked to the UK.

This short film was used to raise awareness in the UK and witbkatommunities in Vietnam.

The project also involved youth consultations witltisk children in Vietnam to understand what

they perceived were the risks. Vietnamese young people who were victims of trafficking in the
UK were also consulted. This information will be incorporated Iomttader field and dedbased
research on the vulnerabilities of children trafficked from Vietnam to the UK, to inform prevention
work with regard to child victims of trafficking from Vietham. There were divergent views from
participants about the effectimess of different approaches to prevention work in Vietnam. There
was a general perspective that more research was vitally needed, but more mixed opinions on
awarenessaising as an effective approach. Some suggested that raising awareness is a positive
intervention as it helps change perspectives on child trafficking as a form of child abuse, rather
than just a migration issue. Others were critical that awareness raising activities may be limited
and potentially problematic.

Respondents provided additadranecdotal accounts of the ways in which the UK authorities do
conduct and support internationataperation, which might be used as good practice examples.

West Midlands AntiSlavery Network:

AContacting embassy staff and consul ates of
consulates have explained the procedure for survivors to prove their identity and travel back to
their own country.

| believe West Midlands Police work alongsjgartners across Europe to uphold rights of victims

and support each other in prosecutions where possible. | have previously been informed that West
Midlands Police often visit victims in other countries to support them and support
prosect®#tions. o

Hope br Justiceprovide some examples

AGood examples of international cooperation
Report 2019 at pages 37 423HfJ have benefited from funding from the Modern Slavery
Innovation Fund for work on prevention in Etlo p ¥a . o

ECPAT provided the following evidence in relation to children:

AAt iIits core, effective cooperation i s essen
of children. However, current policy and legal frameworks in the UK are significantly lacking,

29West Midlands AntiSlavery Network submission.

300 Modern Slavery Annual Report 2019 sourced at
https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/840059/Mode
rn_Slavery Report 2019.pdf

301 Hope for Justice submission.
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frontline responses are insufficient and crisder co@eration needs considerable
improvement.

The European Guardianship Network is a project that started in September 2018, funded by the
European Commission and managed by Nidos, and aims to develop a network of institutions and
agencies who work in the ared guardianship for unaccompanied and separated children. The
vision of the European Guardianship Network is to create an inclusive and supportive environment
which will enable members to contribute to the development of effective and consistent ways of
ddivering high quality, child rightdased and accessible guardianship services. The Network will

be a welcoming and enabling forum for the development of best practice that will put the rights
and best interests of separated and unaccompanied childrée &etrt of its work thus leading

to better outcomes for children and the guardianship services who work with them. The Network
has great potential to have a key role in improving the ebmsdger cooperation between
guardians and other actors, including cases of Dublin transfers, trafficking, exploitation and
disappearances but currently, in England, Wales and Northern Ireland the guardianship service
is not a member of the European Guardianship Service highlighting the current priority which is
to devéop effective partnerships within the country and between devolved administrations, which
has been hindered by the lack of rollt nationally across England. The service has, as of yet,
been unable to develop capacity beyond the UK's borders to effectadelguard children.
Scotlandés guardi an¥®hip service is a member.

1. Family reunification

AUnaccompanied children in Europe may be r el
Regulation known as Dublin Ill, which establishes the method fodidgoivhich signatory state

should process a claim for international protection. Under this Regulation, signatory states shall
try to identify the family members of unaccompanied children present in other signatory states. In
practice, children accessingansfers through Dublin 11l experience significant delays mainly due

to either human resources constraints or complicated and exceedingly lengthy administrative
practices and evidentiary process€$Evidence shows that there is a lack of prioritisatiothef

best interest8*of the child and uneven interpretation of legal provisithi©ther tools for family

302ECPATUK submission.

3035ee:tps://www.theguardian.com/world/2019/mar/31/caleisd-refugeeshungerstrike-uk-transfer
delay?utm_source=ECRE+Newsletters&utm__campaign=c4ce5¢313c

EMAIL_CAMPAIGN 2019 04 01 12 39&utm_medium=email&utm_ term=0_3ec949¢dte5c313¢c
422328957

304EASO. (2019)Practical Guide on the best interests of the child in asylum procedures looks at the
implementation of the best interests of the child in Dublin procedéweailable at:
https://www.easo.europa.eu/sites/dgfidiles/PracticalGuide BestInterestsChild-EN. pdf

305 Safe Passage. (201&aught in the MiddleAvailable athttp://safepassage.org.uk/wp
content/uploads/2019/03/Caughtthe-Middle-Unaccompaniehildrenin-Greece.pdf
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reunification may also exist, for example through Central Authotfigsrovided for in the
Brussels lla Regulatiofl’ however Member States are not currently making full use of them.

These long delays, uncertainty of the outcome of the reunification process or the rejection of family
reunification requests leave children exirely vulnerable to going missing in order to undertake
their own migration plans which have led to all forms of exploitation, as found by a study carried
out by ECPAT UK and Missing Children Europe in 26%&amily Reunification under Dublin

for childrento be transferred to the United Kingdom following Brexit is uncertain, leaving children

in other EU member states highly vulnerable to exploitation and other forms of abuse. Europol
situation report published in October 2G¥8states that children in migtion are at higher risk

of exploitation and that they are likely to be increasingly targeted.

2. Providing safe and legal ways for children to move from one country to another

Other children in migration might not have any family members or anyone \aréntal
responsibility for them within Europe. Currently, unaccompanied children will have limited means
to access safe and legal options to move between EU Member States. Solidarity and cooperation
is essential, such as in the case of the United Kingadmare after significant public pressure,

the government committed, under Section 67 of the Immigration ActtBelIBubs Amendment

to accept a specified number of unaccompanied children from within Europe, where they are at
significant risk of exploitabn. However, this agreement is currently limited, and due to
uncertainty around the future of Brexit, credssrder cooperation between the UK and the EU
remains unclear. In the meantime, unaccompanied children as young as 13 have been identified
in Italy as child victims recruited into sexual exploitation and child labour who in the absence of
safe and legal channels report exploitation and abuse on their journeys, risking their lives in
traumatic and often fatal crossings which may also lead to recruitiném various forms of
exploitation.

Crossborder cooperation has a crucial role in preventing children in migration from being
exploited, by reducing the occurrence of the said push factors, for instance through better
information sharing upstream of tlaentification and registration processes, hence speeding up
procedures. Indeed, the identification of child victims of trafficking is particularly complex and
there are significant obstacles to their identification. Research shows that identification and
disclosuré®® are rarely single events, instead, they are staggered over time and will only occur

306 As mentioned in the Eupgan Commission Communication on the Protection of Children in Migration
(2017).

307 Regulation (EC) No 2201/2003 concerning jurisdiction and the recognition and enforcement of judgments in
matrimonial matters and the matters of parental responsibility, 88].23.12.2003, p.i 29.

308 pyran, L. and Vierset, L. (2019nteract: Towards a more efficient cooperation across borders for the
protection of children in migration from trafficking and exploitatidtvailable at:
https://www.ecpat.org.uk/Handlers/Download.ashx?IDMF=11884%#40f5-b62ec186eebae58b

309 Europol. (2018)Criminal networks involved in the trafficking and exploitation of underage victims in the
European UnionAvailable athttps://www.europol.europa.eu/publicatietiacuments/criminahetworks
involvedin-trafficking-andexploitationof-underagevictims-in-eu

310 Disclosure by a child or young person who has been trafficked takes time. Details are rarely available when
they first become known to a public authority. Research shows that disclosure of trauma, abuse or exploitation
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when the child has a trusted, secure relationship with a practitioner. Significant barriers to the
disclosure of abuse by children in migration may include & retribution, debt bondage,
spiritual abuse, fear of arrest, fear of deportation and immigration detention or an overwhelming
feeling of shame. For these reasons, children are unlikely to disclose their exploitation on initial
encounters with a publiauthority and practitioners may be unaware of pertinent information,
which may aid identification, held by professionals in other Member States through which children
travelled.

3. Information sharing and children in migration

There are significant legand structural gaps as well as unclear procedural obligations in the
United Kingdom to protect children in migration. Like dominoes, these ineffective or inexistent
procedures may render children increasingly vulnerable to exploitation or fail to idantyd

who has been exploited and provide them with the support they require to recover from trauma.

Within the context of child protection, information sharing has been recognised as vital to
safeguard and promote the welfare of children. The Generah Baotection Regulation
(GDPR}!! places duties on organisations and individuals to process personal information fairly
and lawfully. These regulations are not a barrier to sharing information, where the failure to do
so would cause the safety or wellbewfga child to be compromised. Similarly, human rights
concerns, such as respecting the right to a private and family life would not prevent sharing where
there are real safeguarding concerns.

Unfortunately, there is a legitimate fear amongsifessionals working with children in migration

that information sharing between agencies can be used for the purposes of immigration
enforcement. Practices of this kind have led to the use of data in the context of health, policing and
education[16], sub as the agreement from December 2016 where the UK Department for
Education shared data from the National Pupil Database, collected through the School Census,
with the Home Office for immigration enforcement purposes. In the UK, the national legislation
that sets out the duties under GDPR is the Data Protection Act 2018. This legislation contains an
exception for data sharing wunder Oi mmi gr at i
immigration and law enforcement is consistently used to controlrehilth exploitation by
threatening deportation and/or imprisonment if the child does not comply or reports their abuse.
Similarly, professionals working with children may fear that reporting a missing child might lead
to immigration enforcement, detention transfer to another country once the child has been
found. It is essential that a firewall is in place between immigration enforcement, child protection
and other services when handling the data of children in migration, and also that it is clearly
comnunicated to the child and the stakeholders responsible for their protection, especially in light
of the recent EU regulation on the Interoperability of the EU Information Systems.

often only occurs after a relationigtof trust has been built up between the practitioner and the child or young
person.

Sl pData Protection Act 2018 Schedule 2, Part 1, paragraph 4.
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10.5. What international ccoperation measures are in place to ensure pratgon and
assistance to victims on return from your country to their countries of origin following their
participation in criminal proceedings?

There is still very little known about what happens to trafficked persons once they leave the UK.
T he WuWréns framework for returning victims to their countries of origin suggests that the
Government does not fully understand these risks. Understanding would be improved if data on
the number of voluntary and forced returns of trafficked people were ealle&t present, this

data is not published, suggesting that the UK is not monitoring the returns of victims, therefore it
is unable to determine the success of the programme in preventmafficking.

The Government should commit to introducing repatmeprogrammes that address the specific
needs of victims and are linked to assistance and support in both destination and source countries
to provide the highest level of protection frormvietimisation. In their submissions to this review,

NGO respondats highlighted very significant concerns regarding issues such as the use of
informal avenues to return trafficking survivors, and the lack of access to the Voluntary Returns
Scheme, which provides financial support to survivors returning to their coahtoyigin,
especially for homeless persons and for survivors from countries that fall outside the ERRIN.

Human Trafficking Foundation provide an account of the cusgstemwide shortcomings

AThe Foundation has concer naound ewraingdvicting oft h e
trafficking to their countries of origin. The Foundation wrote a report for the Romanian
Parliamentary Group combatting Human Trafficking and was concerned to hear from statutory
and nonstatutory organisations that the UK wesnsidered one of the most challenging countries

in terms of returns.

One concern was that some UK statutory and-statutory organisations were not using formal
avenues to return victims. As a result, even though there is a programme to sefotd

victims in Romaniasome victims were missing out on this support by being returned via informal
avenues, and sometimes not linked to any services at all. The UK needs to raise awareness of the
transnational NRM referral process across all agesci

Even more worryingly, one stakeholder said victims of trafficking, who were forced into being
homeless, were treated as beggars and not being recognised as trafficked at all but just sent home.
However, even when a victim was recognised as a poterdiah of trafficking, the Foundation

heard that if a survivor wanted to return home to Romania or elsewhere, the agencies refused to
all ow the survivor to go through ttarmsuppdirhs NR
with support service provelr s Aref using to support [them].
people who want to remain in the UK and is n

Anot her organisation said, fAPolice asked [us
had experiencethbour exploitation. They wanted to make a referral [into the NRM] but were
advised the men were not eligible as they did not want to stay in the UK. The police had nowhere
to house the men while return arrangements w

The UK has a voluntary retns scheme that helps support victims of trafficking who want to return
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to their country of origin and provides them with £1000. However the Foundation was told of a
60Ca®keb situation because victims couthmuglonl y
the NRM. But if a victim wanted to return they were being barred from entering the NRM.

The broad concern that the UK sent victims of trafficking back with no support was raised several
times. The Romanian aritafficking agency provided an exarapivhere one survivor was
returned who was 42kg and was in very unsuitable clothing for the weather. Stakeholders said the
UK should create a minimum standard of services and support provided to victims before being
returned.

Organisations stated that maklK organisations wanted survivors to be sent back immediately,

to avoid providing support. However best practice returns require a risk, health and needs
assessment and for a plan to be made prior to their return, to ensure the survivor isn't returned to
a place where they may be at risk. However these checks entail approximately four days and so
the UK should provide support for victims during this time who want to go back and not just return
them immediately. Instead we were told that sometimes agémdResnania are informed just
Ahours before they arrive here. o

There was also a repeated suggestion that there should be a protocol around a minimum standard
of what information is shared with services abroad. Romanian NGOs said UK NRM service

providersrefi s e t o share any data, such as the suryv
As a result they often have to carry out me
again, whichncanré r aumati se 3%t he survivor. o

IOM UK provided addibnal evidence, stating:

AWhil e t he 3Rd&Snovpmiide detpiged information about how victims of trafficking
are supported after their return, IOM understands from engagement with Immigration
Enforcement that in most cases, victims of traffigkeceive a casbard containing a préoaded

value of £1000 (for EU/EEA nationals) or £2000 (for non EU/EEA nationals). If the victim returns
to a country covered by the European Return and Reintegration Network (ERRIN), reintegration
assistance may beqvided through an iktountry partner, however, it is unclear what kind of
assistance is provided and if any monitoring takes place. It should also be noted that the ERRIN
programme does not provide assistance in any of the countries of origin of theetopofst
referred nationalities in the NRM in 2018 (excluding the UK), namely: Albania, Viet Nam, China,

312Human Trafficking Foundation submission.

313 |OM previously provided assisted voluntary return and reintegrdAVRR) assistance to victims of

trafficking in the UK. Between 2002 and 2011 this was in the framework of a broadgonment funded

AVRR programme for asylum seekers and irregular migrants. Between 2011 and 2019 (July) this was through
ad hoc projets and activities which focused specifically on victims of trafficking, such as the CARE Project
(Coordinated approach for the reintegration of victims of trafficking), funded by the EC, and more recently, the
TaNGO project for Romanian victims of traffiang, funded by the Swiss Agency for Development and
Cooperation.
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Romania and Sudaii* Furthermore, it is not clear whether the UK will continue to be part of
ERRIN once it exits3»rom the European Uni on.

10.6. What international cooperation measures are in place to protect and assist victims of
THB for the purpose of sexual exploitation through online streaming where the perpetrator
is a national or habitual resident of your country and elements of the ame have occurred
in your countryés jurisdiction?

Respondents providen overview of the measures currently in place for this purpose. For instance,
Hope for Justice submit the following answer:

AThere may be a vari ety oftheseecasesudepersdingwon the h
circumstances of the case. Generally, actions committed online which would constitute a criminal
offence is illegal if committed offline and through an interactive online service. Examples of
criminal offences which may be eghnt would include, but not be limited, to the following:

Sections 127 (1) and (2) of the Communications Act 2088 offence of sending a
message which is grossly offensive, indecent, obscene or menacing by means of a public
electronic communicationsr causes a message to be sent (maximum penalty of 6
months imprisonment and/or a level five fine).

Section 1 Malicious Communications Act 19&38eates an offence to send any letter,
electronic communication or other article to another person thatdedant, grossly
offence of conveys a threat with the intention to cause distress (maximum penalty of 2
years imprison).

Section 2 of the Obscene Publications Act 1958hich applies to material in hard
copy, over the internet or broadcast (maximum pgrialgears imprisonment).

Protection of Children Act 1978 prohibits creation or distribution of indecent
photographs of children in whatever form. This would include encouraging or
assisting the making of indecent images e.g. where an adult is coentiiid t create
images (maximum penalty 10 years).

Section 62 Criminal Justice Act 1988t is an offence to possess a photograph as
detailed above (maximum penalty of 5 years).

Section 62 Coroners and Justice Act 2009 it is an offence to possesstpdoiniaiges
of children (certain types of pornographic and ramotographic images of children
i.e. cartoons and computer generated images) (3 year maximum sentence).

314 According to correspondence received from Immigration Enforcement in November 2019, the ERRIN
countries are: Afghanistan, Armenia, Bangladesh, Brazil, Ethiopia, Gambia, Ghana, India, Iraq, Morocco,
Nepal, Nigeria, Pakistan, Russian Federation, Sri Lddkegine

315|0OM submission.

138



10. International ceoperation (Article 32)

Protection from Harassment Act 1997 captures a wide range of behaviours including
harassmat and stalking (sentencing depend on the seriousness of the offence which
would a maximum of 6 months imprisonment and/or fine for a minor offence or under
the more serious section 4 offence of 5 years imprisonment with an unlimited fine. Also
there is & offence of breaching a restraining order which could carry up to 5 years
imprisonment.

Sexual Offences Act 2003 details a range of offences which relate to adults and
children.

Serious Crime Act 2015 created an offence of possessigraefiaphile manual which
criminalises specifically the possession of material which provides advice and
gui dance on how to abuse childréh sexual

ECPAT UKfocus on contexts of child sexual abuse

Alnternational ceoperation agreements are in place to coordinate responses and manage joint
investigations for oiline facilitated child sexual abuse such as cases using streaming services.
The measuresiplace to assist victims is limited (if not in the United Kingdom) to children being
able to pursue offenders for compensation. Victim support provisions will be given to children in
the territory, but no provision is in place to offer recovery supportsae of the UK. The
WePROTECT Global Alliance to End Child Sexual Exploitation Online represents the most
comprehensive global initiative to establish coordinated and comprehensive national responses to
theonl i ne sexual exp¥oitation of children.o

316 Hope for Justice submission.
SI7TECPAT UK submission.
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11.Cross-cutting questions

11.1. What steps are taken to ensure that victims of THB have equal access to justice and
effective remedies, irrespective of their immigration status and the form of exploitation?

Survivors deprived of a minimum of stability and welfare are in many cases too distressed, or too
fearful of public authorities, to access justice and effective remedies. In tfenastarshe UK
government has intensified, by its own accord or asudtreslitigation, the length and content of

the support provided to victims, but in many cases it is still insufficient.

Access to legal aid is not dependent on immigration status, therefore it appears there is equal access
to justice and remedies. Howeyeaccessing legal aid is likely to be difficult for rBnglish
speakers and those required to obtain and provide documents from abroad. Legal Aid provisions
also require victims to demonstrate that they have attempted to fund their claim by other means
before seeking legal aid. The LAA previously accepted that language barriers and indeed poor
mental health meant that this was not possible. However, victims are now finding applications for
funding being refused on the basis that

Hope for Justice describesany of the underlying factors of instability:

AThere are significant issues in enabling vi
regularised immigration status. In effect, when a victim receives a positive conclusive decision
thsdoesndét really mean very much in practice
' imit support. This in HfJb&s experience th

make decisions to access remedies such as ongoing holistiartsapgowvhether they wish to
cooperate with a police investigation and/or pursue a criminal complaint. This becomes more
problematic if victims are either forced to return home or wish to return home with no long term
ongoing support in the country of oiig

NRM CIiff Drop and Issues with NRM Adult Support Provision

HfJ have long advocated that support provision should not be limited tedaytBsecovery and
reflection period. This is because, i n HfJ
victims to stabilise and recover from their situation. Inaddito t he UK®&s i nter nat
e.g. pursuant to the Council of Europe Convention on Action Against Trafficking in Human Beings
(ECAT) and EU Directive (Directive 2011/36/EU) do not have time limits for holistic support.

HfJ have seen persistensiges with victims rendered homeless out of the NRM safe houses or at
some point when leaving the system. This is often owing to a lack of regularised immigration
status on receipt of a conclusive grounds decision they are a victim. In addition, Hideleave
victims evicted from the NRM safe houses owing to behavioural issues. In June 2019 a judicial
review case was brought against the government in respect of provision of care. In the case of NN
v Secretary of State for the Home Department [2019] EWBE(Admin) (28 March 2019) (28

June 20198 the Secretary of State for the Home Department conceded that legislative or other

318 Sourced athttps://www.freemovement.org.uk/governmeéaidrop-45-day-time-limit-on-supporifor-
trafficking-victims/ (a copy of the order is available on request).
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measures whose adoption is contemplated by Article 12 [ECAT] are necessary to assist victims of
trafficking in their recoverymay vary from individual to individual and cannot be limited by time
alone. Guidance was issued on"Xeptember 2019 by the Home Office detailing a new system.

Whilst this concession is very much welcome, HfJ have concerns about the capacMCe the
manage the extra needs based system and it is unclear whether extra resourcing including
financial resourcing will be provided to the VCC for this. The NRM VCC appears to be at
significant levels of capacity with the extra numbers of victims bdegified year on year. HfJ

have noticed a trend of more victims in the NRM appearing to being evicted from the VCC for
behaviour issues whereas in previous years they would have been transferred to another provider.
In addition, some victims with moreraplex needs are being refused entry into the NRM VCC
including UK nationals and are being advised that local authorities will have to meet their needs
as they are too high for the VCC. Often victims do not neatly meet criteria for local authority
housingand community care assistance (often due to immigration status or not meeting a specific
local authority criteria). Without an independent advocate rigorously advocating for their
complex international rights, HfJ have concerns that the most vulnerabraswill slip through

the gaps.

The NRM VCC should be resourced to meet the individual and specialist needs of all types of
victims regardless of complexity of need.

Victims have also voiced concerns about resourcing, support and the capacity BiMhe Keet
needs. For instance, many organisations and survivor organisations such as Survivor Alliance
have submitted evidence directly to the Home Affairs Select Committee Enquiry into Modern
Slavery around victim care issues with information direatynf survivors or representing the
experiences of survivors. This can be found at
https://www.parliament.uk/business/committees/commidte@dsommonselect/homeaffairs-
committee/inquiries/parliamert017/moderrslaveryinquiry-17-19/publications/

Issues with Provision of Leave/EU Settled Status Scheme

Whilst EEA nationa currently residing in the UK can apply for the EU Settled Status Scheme, if
victims receive praettled status then they are currently only entitled to very limited welfare
support. It does not currently appear that they can additionally apply foredisoary leave to
remain (DLR) as a victim of human trafficking on the basis of cooperation with the police, pursuing
a compensation case and/ or personal circumst
with presettled status many end up homekasd destitute at some point when they have left the
NRM system without the safety net of DLR. In addition, more widely in our experience if victims
are applying for leave on the basis of personal circumstances this is restrictively applied and
d o e s Redirito atcaunt the wide circumstances including risks -@xmdoitation as detailed
within the Explanatory Report to ECAT. HfJ considers that Brexit will intensify these issues and
the lack of ability to obtain long term regularised status and a patefutiure short term visa
regime will put victims at risk of rexploitation.

Lack of Victim Rights in Domestic Law in England and Wales
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Whilst Scotland and Northern Ireland have placed the NRM system including basic victim rights
into domestidegislation, England and Wales have not and statutory guidance on identification
and victim support remains outstanding. The failure to place basic victim rights into domestic law
in HfJOs experience causes Vi ctdomalcare housng | t |
and wel fare particularly pre NRM and post NF
criteria for housing and adult social care assistance without arguing complex international rights.
Many local authorities do not haa® understanding of victim needs, international rights and have

no specialist commissioned services. Local authorities also often gate keep cases due to issues of
austerity particularly if a victim does have no recourse to public funds owing to their riatimig
status. The | ack of clarity is resulting in
failure to comply with the international rights of victims. Lord McColl currently has a private
members bill aiming to place victim support in paity legislation3°( ¢ )

Access to services.

If victims are able to stay in the country a lack of regularised status on conclusive grounds decision
can limit access to local authority support including welfare benefit assistance, housing and
community caresis i St ance. This inhiB?ts recovery an

11.2 What steps are taken to ensure that criminal, civil, labour and administrative
proceedings concerning victims of THB are gendesensitive?

Since 2015, the UK authorities have published a limited number of guidance documents regarding
gender and certain dimensions of the criminal justice system. However, civil society respondents
pointed out that no UK authority, including the UK labour maek&iorcement authorities, has
adopted no specific policy regarding the gendered aspects of trafficking in human beings. This is
supported by the respondents below.

Whilst measures can be taken to ensure a victim can give evidence this would not efedead as
specifying characteristics of the Judge, which would otherwise offend against the principle of open
justice. Where an application to the Criminal Injuries Compensation Authority is determined by
the Firsti tier Tribunal then it would be possiblerfa victim to refuse a single sex panel

Several respondents pointed out that at the moment there is no separatesgmesitiee strategy
explicitly concerning trafficking in human beingé.No n e , p i oeaentt wondiegl ity
guidance from HO relatingptgenders e n s i t i v i ¥'¥LEWagsed pvithdhis didwpsis:

AUK | abour mar ket enf or ce me sdnsitizegseategias ® prevern v e
and identify potential victims of trafficking, with this lens often being pushed outside of prevention
strategies despite its vital role. In his oral evidencettie Women and Equalities Committee

319 ModernSlavery Victim Support Bill 2019 HL sourcedatps:/services.parliament.uk/bills/2619
20/modernslaveryvictimsupport.html

320 Hope for Justice submission.
32l Unseen UK submission.
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inquiry on enforcing the Equality A2t, then Director of Labour Market Enforcement, Sir David
Metcalf was asked ATo what extent has the Ec¢
part of your strategy forimpsoi ng t he enf orcement of worker s.

AHardly at all ... o. I n the same session, he
Actd not least because the wonderful secretariat managed to give a good briefing on itayésterd
I do not know very much about it.o The DLME

priorities of the Gangmasters and Labour Abuse Authority, the HMRC National Minimum Wage
Team, the Employment Agency Standards Inspectorate. Equally, the &fehBafety Executive,
which falls outside the remit of the DLME, does not see tackling or investigating sexual harassment
as part of its duties despite the i mpact of
explicit remit to tackle workelatedv i ol &hce . 0

Hope for Justice described the current CPS and judicial documents concerning the gender aspects
of the criminal justice system.

ACurrently the CPS have a Guidance Document
part of a wider strategyecognising that certain offences disproportionately affect wo#ien.
addition, key agencies who provide support to victims are committed to equality and diversity
including within service provisioff° There is an Equal Treatment Benchbook produced by the
Judicial College in 2018 producing guidance for the judiciary on equal treatment. This includes
around gender at chapter®° In addition most advocacy services commit to ensuring equality
and diversity within these services and in compliance with #neBl and Trafficking Survivor
Care St &hdards. o

11.3. What steps are taken to ensure that procedures for obtaining access to justice and
remedies are childsensitive, readily accessible to children and their representatives, and give
weighttothechilddbs vi ews ?

While progress has been done over the last years, especially in Scotland and Northern Ireland,
there continue to be major concerns that the NRM does not provide clear, additional benefits to
the children it identifies as victims ofafficking. Budget cuts, a lack of central funding available
nationally for specialist care of trafficked children, and thesol | ed fAhostil e er
irregular immigration, also contribute to a general failure in protecting and safeguardimgrechild

11.3a. The Independent Child Trafficking scheme in England and Wales

322 http://data.parhment.uk/writtenevidence/committeeevidence.svc/evidencedocument/vaordequalities
committee/enforcinghe-equalityactthe-law-andthe-role-of-the-equalityandhumanrights
commission/oral/98875.pdf

SZFELEX submission.

324 https://www.cps.gov.uk/legaluidance/violenc@gainstwomenandgirls-guidance

325 hitps://www.victimsupport.org.uk/moras/aboutus/equalitydiversity-andinclusion

326 hitps://www.judiciary.uk/wpcontent/uploads/20182/equaltreatmentenchbookfebruary2018v5-

02mar18.pdf
327Hope for Justice submission.
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The UK authorities introduced childrepecific language in the Victim Code, and have created
several support services especially for children.

ACurrentl y t he Vic dhapiensonGvorkirey withatsldres pnel gourfg people.
Victim Support have specific services for young victims of crime called You¥fidcaddition

victims may be able to access a specialist independent advocacy service in some areas including
thegovernment Independent Child Trafficking Guardianship Scheme.

There is also information on the victim code which is designed to be easy read for children and
young people as well as information available through Youanédd°

However, a major issue iseghabsence of a full rollout of the Independent Child Trafficking
Guardian scheme in England and Wales. Without it, a positive NRM decision does not lead to any
material benefit for the child in regard to care, immigration status or criminal justice exjgerie

This was highlighted by Care

AChild victims of trafficking are also not
scheme is yet to be rolled out to the whole of England and Wales, and Scotland. Northern Ireland,
on the other hand, has fultglled out the scheme. CARE is concerned that the cut off for guardian
support beyond the age of 18 leaves young adults vulnerable. We recommend that the Government
implements the scheme to allow Guardians to work with victims beyond the age of 18, when
needed. The Government should allow Guardians in Northern Ireland and England and Wales to
be invol ved i n deci sions about childrenos
Guardfans. o

11.3b. Lack of funding and resources

Central Government funds annual £9m contract for the delivery of specialist support in England

and Wales for adult victims. Yet there is currently no central funding available nationally for the
specialist care of trafficked children who are instead supported by local autharity dhr e n 6 s
services. Under the austerity agenda, fundin
has serious implications for child victims of trafficking. In particular, cuts are falling on
prevention, training and early intervention servifmehildren; the services that can help prevent
children from becoming vulnerable to exploitation and trafficking.

A continuing strategy by the Government to create-asol | ed Ohostil e envi
deterring irregular migration to the UK hasdha detrimental impact on trafficked children who
are norUK nationals.

328 hitps://www.youandco.org.uk/
329

https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/264850/easyre
advictims-code.pdf

330 Hope for Justice submission
331 Care submission.
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There are well established failings by local authorities in protecting and safeguarding children.
Trafficked children in the UK have a very high risk of going missing from the catensyand

being retrafficked33? Obtaining accurate data on child trafficking (and those children who go
missing) continues to be a challenge due to the way in which child protection is devolved and thus
overseen at a local level by local authorities.

114. What steps are taken to ensure that private entities take steps to prevent and eradicate
trafficking from their business or supply chains and to support the rehabilitation and
recovery of victims? What options exist for victims of trafficking to acceseffective remedies
from businesses implicated in human trafficking?

The 2015 Modern Slavery Act introduced for the first time the obligation, for certain corporations
with a turnover of ove£36 million per year to publish an annual statement explainirngtsteps

have they taken in order to tackle trafficking in human beings in their operations and supply chains.
While acknowledging that this development has pushed many businesses into reflecting more
thoroughly about these issues, the general sensesatvidsociety respondents is that the overall

rate of compliance with this obligation is excessively low, in part due to the absence of sanctions
in case of a failure to comply.

As notedin September 2018y several UK NGOsvorking in corporate accountability® the
Modern Slavery Act hasucceeded in bringing aboptomising action by some companies,
particularly in certain consuméacing sectors, and by some investtirat are scrutinising their
portfolios. However, theace to the top that th&ct was aiming forhas not taken placeéAn
estimated 40% of eligible companies are not complying with the legislation at all, and a significant
percentage of those who are complying are doing the bare minimum. In a nutslel,appears

to have created a twitered reality, which separates companies taking genuine action from those
doing basic compliance, or no compliance at all.

In May 2019, the Secretary State for the Home Department presented to the Parliament an
independentaview of the 2015 Modern Slavery Act that acknowledged the fadihggcomings
of the supply chain transparengsovision®3*In particular, it stated the following:

AThe Modern Slavery Act was merely the begi
important as legislation. We have identified, for example, severe deficiencies in how data is
collected in this area. Similarly, there needs to be greater awareries®dern slavery and
consistent, high quality training among those most likely to encounter its victims. Without these
changes, the impact of the Act will be limited. Through the Act, the UK became the first country in

332 ECPAT UK and Missing People (2018)St i | | i n Har mohtpsYiawv@cpat.dguk/stil abl e at
in-harmsway

333 Available at:https://www.antislagry.org/wpcontent/uploads/2019/09/T1SConsultation

Response FINAL 160919.pdf

334 Available at:

https://assets.publishing.service.gov.uk/government/uploads/system/uattzsdishent data/file/803406/Indep
endent_review of the Modern_Slavery Acfinal report.pdf
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the world to introduce pioneering tnaparency in supply chains requirements, leading to
thousands of large businesses taking action to identify and eradicate modern slavery from their
supply chainsThe Report recommends putting teeth into this part of the Act so that all businesses
take seiously their responsibilities to check their supply chains

FLEX developed this point:

AThe Modern Slavery Act 2015 contains$@& req
million or more per year and that provide products or services in the UK to publish an annual
statement explaining what steps, if any, they have taken to tacklekirgffand slavery in their
operations and supply chains (Section 54). To date, compliance with this legislation has been
extremely poor, despite compliance only requiring businesses to i) publish the statement annually;
i) ensure it is signed by a direectand approved by the board; and iii) linked from their homepage

of their website. Additionally, there is currently no requirement on what these statements must
contain, though there is guidance. As such, this piece of legislation has improved somee&orpora
practices and enhanced transparency of supply chains where businesses have taken the initiative
to map and publish them, but it has not ensured companies are obliged to take meaningful action.
The UK government reviewed the Act in 2019 and has sinsgllbeth on measures to strengthen
Section 54, such as making content of statements mandatory and imposing sanctions on non
compliant companies. However, none of these vital improvements have yet been introduced.
Moreover, even with these improvements, wesider that other forms of legislation and
regul ation are needed. I n 6Seeing Through Tr
for Workerso, FLEX explained how joint |iabi
supply chains are justvo of several innovative policies that ought to be introdidcéd>®

Unseen UK expanded on thssue
ANo use of the sanct i oncemplance of 8,600+T@pdanieso n 54 t

Independent pathways to work schemes establishpthkelower than expected due to V of THB
not having recourse, access to work, ability to work (post trauinano government
backed/ supporte®l scheme in place. o

Following an independent review, the Government has committed to strengthening the supply
chain trasparency requirements within the Modern Slavery Act. While the full contour of the
review is hard to define at the moment, it is possible (but in no way guaranteed) that it will include
the creation of a Government registry of statements, as demandeddxy/a¥@ others, as well as
mandatory reporting requirements, a single reporting deadline, and extending the scope of the Act
to cover the public sector.

This has alsteennoted by Hope for Justice:

335 hitps://www.labourexipitation.org/publications/seeiriiproughtransparencynaking corporate
accountabilitywork-workers

336 FLEX submission.
337 Unseen UK submission.
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AHf J6s experience i s seéctioa 54 of tlel Modem iSkavgry Ach 2085t me
businesses have become more aware of these issues and there is with some businesses a willingne:s
to work to prevent human trafficking within supply chains. We understand the government are
committed to reviewinthe current legislation on transparency in supply chains and making this
more robust. They are working through recommendations made by an Independent Review of the
Modern Slavery Act. The final report was published in Z899he government have expresse

their commitment to addressing transparency within the supply chains of government agencies. In
September 2019 the government announced new measures to ensure that government agencies ar
free from supply chains including new guidance, a digital tooltemding.23° We understand they

are in the process of drafting their first Modern Slavery Statement which will be published shortly.
The government have also committed to developing a central reporting mechanism for modern
slavery statements. This is cral as without this the government cannot easily identify those who

are noncomplaint with the legislation and take action. Nor can wider organisations including
consumers easily access information as to what companies are doing about the issue smsuch ac

is welcome. A number of ngovernmental organisations such as HfJ have launched initiatives

to support businesses in improving responses utilising frontline practitioner experience. For
instance, HfJ launched Slave Free Alliance in 2018 a soctalgmise and membership initiative

which also provides direct services to businesses to assist them with their response.

There is still more to do in terms of giving section 54 teeth in terms e€armpliance and
requiring businesses to do something aatljust issue a statement. In addition, more work needs

to be done in term of business engagement with remediation. This is complex as transparency in
supply chains covers multiple jurisdictions. Slave Free Alliance have produced a remediation
guidanceand toolkit for its members to support these efforts as well as providing advice and
support to®businesses. 0

The reform of the reporting requirements was also mentioned by FLEX:

APublic procurement was not inclB6dsedprovibhie
supply chains. However, in 2019 it was announced that this reporting requirement would be
extended to some public bodies, though the size and type of public sector organisations that will
be brought into sc®pe is yet to be decided. o

In June 2019, a coalition of UK NGOs working on corporate accountability prepared a briefing on
the items that should be included in the forthcoming review of the Modern Slavei{? Abese
include a genuine enforcement mechanisel sanctionpeyond tle current injmction provision

as well aghe publication of a list of all companies under the scope of the Act so that they can be

338 See in particular recommendations on pages 46
https://www.gov.uk/government/publications/independentew-of-the-modernslaveryactfinal-report

339 Sourced ahttps://www.gov.uk/government/news/nemeasuresinnouncedo-makesuregovernment
supplychainsarefreefrom-modernslavery

340 Hope for Justice submission.

341FLEX submission.

342 Available at:https://www.antislavery.org/wpontent/uploads/2019/06/Mode8iaveryAct-ReviewDebate
Briefing.pdf
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held publicly accountable.

Lastly, the Lumos submission pointed out that the UK statutory guidance makes no reference to

fior phanage traffickingo, whi ch i s a signifi
companies.
AUnf ortunatel vy, this guidance does not curre

This is in contrast to the Australidommonwealth Modern Slavery Act guidaf@gublished in
2018, which gives the example of how Australian travel companies may have this form of

exploitation in their supply chains through
specific case studyg iprovided to explain how this might manifest. The guidance is explicit in its
explanation of orphanage trafficking, statir
variety of contexts and industries. This may include orphanage trafficking amdnslin
residential care institutionseéo

Addi tionally, the risk of 6orphanage traffi
indicators for compani es: AThe sector I nvol
through orphanage tourismmad ot her f orms of &édvoluntouri sm
soci al i nvest ment and corporate soci al respo

There is no equivalent recognition of the prevalence, risk and required response for UK companies
in any UK guidance on suppthains, or in any other UK guidance generally on modern slavery.
Lumos believes this is a grave oversight that means the risk for tourism, travel and volunteering
companieg as well as relevant businesses that may partake in orphanage support andatrips vi
their corporate social responsibility programmiess not directly referenced and recognised. In

our experience, the majority of companies ar
their supply chains and so this oversight means exploitatidl continue to go unreported and

not be tackled.

For this reason, Lumos is urging the UK govV:«
recognise this emerging form of exploitation in its supply chains guidance. This would help to
raise awar@es s of 6orphanage traffickingd but al
contributing to the problem, whether knowingly or unknowingly, thus helping to prevent the
exploitation?3n the first place. o0

11.5What legal, policy and practical measures 1@ taken in your country to prevent and
detect situations where corruption facilitates human trafficking and infringes the right of
victims of THB of access to justice and effective remedies? Please provide information on
any known or proven cases of couption or related misconduct of public officials in THB
cases and any sanctions issued.

343 https://www.homeaffairs.gov.au/criminplstice/files/modersslaveryreportingentities. pdf
344 |_Lumos Foundation submission.
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None of the respondents provided an answer to this question.
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12. New developments in the UK since th¥ @valuation report

Part Il T Country-specific follow-up questions

12. Pleaseorovide information on new developments in your country since
GRETAG6s second evaluation report conce

12.a emerging trends of trafficking in human beings (new forms of exploitation, new
recruitment methods, vulnerable groups, gendespecific aspectsof trafficking, child
trafficking).

Civil society respondents described several developments concerning the trafficking of human
beings in the UK over the last yeai$iese contributions have been classifiedhree sections:
developmentsin high-risk sectors; vulnerable groups and new forms of trafficking; and
developments child trafficking.

It is important to note, thahére has been a Significant increase in Scotland for NRM refarrals
recent years. Aignificantly proportion of Vietnamese adult and child PVOTs across all
exploitation types in Scotland than tH&, provisionallycounted aswo-hundred and eighteem,
total for year 201Tompared to sixtgix, in 2018.Police Scotland and other stakeherkl are
undertaking dedicated work to better understand this trend

12.aa. Developments in highrisk sectors

Hope for Justicerovide a comprehensive description of the most common forms of exploitation
associated to human trafficking within the United Kingdom.

ANati onal Referral Mechani sm ( NiR9dptemdea 2089. f r o
During this period there were, 08 potential victims entered into the NRM system of these 60%
claimed to be adults, 40% childréf?. This is a 61% increase in identification of potential victims

from the same quarter in the previous year and thought to be as a result of increaseteaware
particularly around cases involving Acounty
adults and children was labour exploitation which includes criminal exploitatférin the NRM

third quarter report the most common nationalities referretd the NRM were UK §); Albania

(2"): Vietnam (¥); China (4"); Romania (&) which is the same as the 2018 NCA Summary
Report of 2018%

Sectors in the UK HfJ consider at high risk include but are not limited to the following:
b Garmentindustry

L Construction

345 National Referral Mechanism data frofidulyi 30" September 2019 page 1 sourced at
https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/850824/nation
al-referratmechaniswstatisticsquarter3-2019july -to-september.pdf

346 |bid see also figure 2 page 5
347 |bid see also National Crime Agency Statistics End of Year Summary 2018
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Hospitality (including cleaning and catering)
Domestic work

Car Washes

Nail Bars

Waste Management

gr O o T T U

Logistics and warehousing (including packaging)

However, our experience is that those who are hgly outlined but not limited to the
list below-will often transfer employment between sectors:

b Minimum wage roles

b Low skilled employment

b Migrant workers (including migrant women)

L TemporaryworK i ncl udi ng zero hoursodé contract

A recent report entitled The Unheard Workforce documenting the experiences of Latin
American migrant workers in cleaning, hospitality and domestic work illustrates this point.
The report noted of the 326 cases supportedhle Employment Rights Advice Seryice
numerous labour abuses were noted|uding, but not limited to, the following vulnerable
groups, which illustrates that enforcement may not be working well:

Over half of the workers faced breaches to their consré&?%)

Unlawful deductions were the most common type of abuse (46%)

66% experienced bullying or unreasonable treatment as regular occurrences

11 cases of suspected trafficking for labour exploitation were identified

41% experienced discrimination, harassmor unreasonable treatment

21% were not provided with written contracts and 20% were not provided with payslips

20% experienced illegal underpayment of the National Minimum Wage

g* ©o- o o o o T U

Health and safety issues were present in 25% of the¥&ses

Thevoices of the workers behind the statistics is insightful yet concerning:

348 The Unheard Workforce: Experiences of Latin American Migrant Women in Cleaning, Hospitality and
Domestic Work July 2019 see page 3 sourcdudtpt//www.lawrs.org.uk/lawrgsesearcHaunchthe-unheard
workforce-experiencesf-latin-americanmigrantwomenin-cleaninghospitalityanddomestiework/
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ABeing a domestic worker is dangerous, your
country so you feel like you owe them, but they treat you like a slave. You wat&asea, cook,
nanny, receptionistsé.you do it3*%all, and the
AWor king for these sectors i s Iiyokjestgbiacirades. i n

You work at one place and then another, and then yeuedt with no explanation and less

money . o

Through its front line work, HfJ have identified the supply of labour e.g. through employment
agencies as a high risk area. Our experience is that serious organised criminals are utilising and
infiltrating agencies to facilitate modern slavery. HfJ have identified that serious organised
criminals are particularly targeting employment agencies who are poor at resilience checks and
adequate screening of new workers. One recent case that HfJ were involveeskohjribthe West
Midlands (Operation Fortf>'was described as the largest modern slavery case in Europe to date
(please note the BBC report and Panorama documentary in the endnotes includes interview of two
victims who were supported by HfJ and illustrtte tactics in a typical type of forced labour case
involving EEA nationals that HfJ identify). This involved a serious organised crime group using
multiple agencies and various types of exploitation in several industries. The case and many others
highlight the entrepreneurial way exploiters operate in the market place. HfJ/Slave Free Alliance
are now assisting many of the companies involved in this case to increase their knowledge and
assist their development of policies and practices to prevent exploitan i n 3% he f ut u

The West Midlands AntBlavery Network highlight two industries in which trafficking has
increased in the last years.

AThe infiltration of traffickers within tra
appeartohavebeeamvi dent since the® ast GRETA eval uat

Lastly, Lumos expand on the situation of orphanage trafficking in the United Kingdom.

AThe emerging form of child exploitation kno
recognised globally, including being referenced in the explanatory memorandum to the Australian
Modern Slavery Act, as well as in the accompanying guidance.

A growing body of evidence shows that children are trafficked into orphanages, often using false
promises of education and food. In some instances, the documents are doctored effectively
creating 6paper orphansbo. Chi | dofamily onfarcedtb e gr
perform for volunteers and -naksg Verdures and éxistéos e ¢
attract the lucrative international flows of volunteers, donations and other funding. This is

349 |bid see page 8
350 |bid see page 4

351 See reports sourcedwatvw.antislaverycommissioner.co.uk/neimsights/damesarathorntorcomments
onrthe-exposureof-ukslargestmodernslaverynetwork/ https://www.bbc.co.uk/news/véngland
birmingham48881327and Panorama documentary sourced at https://www.bbc.co.uk/prnogsim00085r7;

352 Hope for Justice submission.
353 West Midlands AntiSlavery Network submission.
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trafficking in chol @dobpenodpbgussedhasdoenlar ema
orphanages for other forms of exploitation, such as sexual exploitation, child labour or domestic
servitude. Additionally, a lack of basic child protection procedures in many residential institutions
creaes an environment that can be taken advantage of by those with harmful intentions.

There is a growing trend for citizens of wealthier nations, including the UK, to visit, volunteer in
and donate to residential institutions in the global South. Many institutions are set up simply to
provide volunteering experiences and to receive donsticather than to help children who do

not have families, which is effectively acting as a driver for family separation and trafficking.
Traffickers are actively recruiting chil dr e
vulnerable parents into gvg up their children.

Welkintended volunteering, donations and aid provided to institutions have created a multi
million dollar industry. This creates a demand for children to be trafficked into residential care
institutions, and props up child protémt and care systems that rely on residential institutions,
which deliver poor outcomes for children.

This phenomenon has been documented in various country profiles of the US Trafficking in
Persons report, including in a dedicated section on child irigtitalization and trafficking?* in
2018. This states:

Al nstitutional complicity can even extend t
AChild finderso travel aoftenthose affected bylwhrangteral or
disasterpoverty, or societal discriminatidnand promise parents education, food security, safety,

and healthcare for their children. Instead of fulfilling those promises, many orphanages use the
children to raise funds by forcing them to perform shows for orantesind play with potential

donors to encourage more donations. Orphanages have also kept children in poor health to elicit
more sympathy and money from donors. o

In light of the growing body of evidence and increasing awareness of the exploitation, the UK
Foreign Office recently amended its official Travel Advice to include reference to the link between
orphanage oO6voluntour i ¥nd help remburecUKi ditizens evoiddd o i t
inadvertently contributing to child exploitation whilst travelling aralunteering.

In the recent independent review of the Modern Slavery Act (England & Wales) 2015, the UK
Government accepted a recommendation that it should produce policy guidance to assist
interpretation of the Act in relation to new and emerging fowhsexploitation, including
6orphanage traffickingd. However, d&%jsyete ac
to issue any guidance that references O6o0r phe
trafficked into and out of carastitutions.

354tps://www.state.gov/childhstitutionalizatiorand-humantrafficking/

355 https://www.gov.uk/guidance/safadventuretravelandvolunteeringoverseas#volunteering
356

https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/815410/Gover
nment_Response_to_Independent Review of MS_Act.pdf
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There is currently no reference to 6orphanac
Slavery Strategy, which means the issue has been overlooked. There is an urgent need to raise
awareness of t his Ohi dd ebuteshtathemgobleann directtyamd t h
indirectly.

Lumos is urging the UK Government to ensure it recognises all forms of exploitation, specifically
6orphanage traffickingd and the wider risk
guidance,stat egy and®campaigns. 0

12.a.b. Vulnerable groups and new forms of trafficking

Hope for Justicedescribe some new forms of trafficking, and how they relate to especially
vulnerable populations.

Aln terms of sex trafficking, Hf J consider t
of online platforms such as Adultwork. Traffickers carpkéetims very mobile (just needing a
photograph and a mobile telephone with an online profile). They can then be moved from
residential property to property (pop up brothels). In addition there are reports of use of hotels
and holiday rental propertie€2 This flexibility makes sex trafficking more difficult to detect.

Ongoing risks and vulnerabilities HfJ see with adult victims trafficked within the UK and from
countries of origin include (but are not limited to) the following:

b Mental healthissues, including childhood trauma;

Bereavement;

Marital breakdown;

Diagnosed or undiagnosed learning disabilities or learning difficulties;
Alcohol or drug misuse;

Unemployment, risk of unemployment and/or insecure employment;

cr o~ o o T T

Homelessness or risk of hoegsness, e.g. the victim is homeless and targeted because
of this or they have lost their job and are at risk of homelessness;

b Outstanding arrest warrant or criminal record in country of origin.

In particular, in the case of Operation Fort traffickers were recruiting people from outside prisons.
This can be a successful tactic by traffickers as it plays into the hands of hostile immigration
policies:If victims with previous convictions are iddi@d and entered into the NRRhey areat

risk of removal and deportation because of previous convictions. These rislgeasnt

357 umos submission.

358 See reporthttps://www.theguardian.com/society/2019/oct/17/peliG@nsomersetholiday-homeowners
overpop-up-brothels https://www.bbc.co.uk/news/video_and_audio/headlines/438732&&patklingrise-
in-pop-up-brothels
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regardless of whether they are cooperating with the police. This was a significant issue in the case
of Operation Fort withvictims HfJ were assisting at risk of extradition and deportation. With the
assistance of legally aided public law solicitors, in many of the cases actions of the state including
placing victims in detention were ruled to be unlawful.

Il n Hf J 06 s, vietkmp &e dften expleited in multiple ways for instance a victim of forced
labour is also often subject to financial exploitation including (but not limited to) bank fraud;
mobile telephones and laptops; welfare benefit fraud as well as criminal exloie.g. forced
begging, shoplifting. In addition, in some forced labour cases victims are also subjected to
domestic servitude and sexual exploitation.

HfJ are seeing increased trends of using social media and online platforms to recruit victims.

HfJ are seeing a trend of the nexus between trafficking, forced marriage and domestic
servituded®®

Overseas Domestic Workers that travel to the UK under -ameixth ODW visa remain an
important vulnerable group. In 2016, the UK introduced a rule estatgiiiat ODWSs referred to

the NRM after their initial sbmonth visa has expired do not have the right to work whilst they
wait for a Conclusive Gr o%%asshownehattssirutenwdich K a l
was introduced without a prior impaassessment, is highly arbitrary, can prevent vulnerable
survivors from entering the NRM, and increases the risk-tafécking. In a recorded message,

the UN Special Rapporteur on Contemporary Forms of Slavery Urmila Bhoola has urged the UK
governmentd review this.

12.ac. Child trafficking:
Hope for Justie provide an overview of the ongoing trends in children trafficking in the UK.

AThere are continued concerns in the UK over
especiallychildren being groomed and coerced into transporting and supplying drugs across the
UK on behalf of organi zed gangs. A rieport
Responding to Children who are Cri mitrendst | y EX

L The criminal exploitation of children can take many forms. It can include children
being forced to work in cannabis factories, being coerced into moving drugs or
money across the country, forced to shoplift or pickpocket, or to threaten other
young people.

b Children can be targeted for exploitation through féodace interactions or
online through social media and other platforms. Criminal groups can hijack

359 Hope for Justice submission.

%0Kal ayaan (2019) o6Dignity, not Destitution: The i mpac
workers referred to the Nat ihttm/awwkRaydae.orguavp Mec hani s mé.
content/uploads/2019/10/Kalayaan_report_October2019.pdf
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popular culture such as music videos to entice young people into criminal
exploitation.

L Any child ca be at risk of exploitation but some vulnerabilities place children at
greater risk. These include: growing up in poverty, having learning difficulties,
being excluded from school or being a looked after child.

b Going missing from home or care is an iratmr of potential exploitation. Children
in care go missing more frequently than other children and are more likely to be
found outside of the boundaries of their home local authority.

b Older adolescents are more likely to be recorded as having been alynin
exploited but there is evidence that primary school age childesnyoung as seven
I are targeted. There can be a lack of recognition of criminal exploitation affecting
younger children and so the opportunity to protect children under the agecahl10
be missed.

L Gender, age, ethnicity and background can all affect the way in which professionals
do or do not recognise young people as victims, or at risk, of criminal exploitation.
This can then affect the response they receive.

L Criminal exploitaton often happens alongside sexual or other forms of
exploitationo 361362

ECPAT UKhighlight that sexual exploitation of male children remains largely inivisible:

Aln the UK, despite an increasing focus on
Rochdale, Rotherham and Oxford, the focus has remained primarily on the risk td girls
paralleling the invisibility of male victims among children who are exploited. Research conducted
by The Chil drenbés Soci ety i ntforeign hatona ehildera | e
highlighted the significant barriers these children face in the identification of abuse. There is a
high level of concern among organisations working with children to the degree which boys have
failed to feature in policy and pctice decisiormaking around sexual exploitation. There are
complex, ingrained and inteelated gaps linked to deep personal identity issues for boys around
their masculinity and sexuality which prevent disclosure, sexual exploitation remaining hidden
after other forms of exploitation where identified in boys such as labour and criminal exploitation
and the unwitting professional blindness of some workers to indicators of exploitation in boys due

by

to the gendered expectations about the context for sexugd | oi2at i on. 0

361 Childrens Society Report Counting LiveResponding to Children Who are @inally Exploited July 2019
page 5 sourced at https://www.childrenssociety.org.uk/sites/default/files/coliméageport. pdf

362 Hope for Justice submission.
S3ECPAT UK submission.
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12.b. The legislation and regulations relevant to action against THB (e.g. criminalisation of
THB, identification and assistance of victims of THB, recovery and reflection period,
residence permit, supply chains, public procurement);

Notwithstanding the UK authr i t i es d expl icit determinati on
through the framework set up by the 2015 Modern Slavery Act, several respondents pointed out
that other political and legislative initiatives, such as the criminalisation of work umdeegular
migration status, or Brexit, have had a serious detrimental impact on the situation of trafficking
survivors.

In July 2017, the ATMG produced a briefing on the impact of Brexit on the UK’s fight against
modern slavery®* highlighting that a gjnificant proportion of the UK's legislation on working
rights, and on the rights of trafficking survivors, stem directly or are closely linked to EU
normative. At the same time, Brexit might result in the UK being cut off from European security
and crimiral justice cooperation mechanism.

Civil society respondents have reported how the mere prospect of Brexit has led to an increased
vulnerability of European workers in unregulated and-pay sectors, as well as an surge in the
distrust of UKinstitutions.For instance, FLEX submit the following

AThe Brexit referendum has l ed to an incre
unregulated and lovpaid sectors. Although no changes have yet been made to the rights or status
of EU migrant wokers in the UK, uncertainty and confusion as to the immediate impact of the
referendum result and what future rights and status will look like for EU workers is already
creating increased vulnerability to exploitation among these workers. A high levekietya

around status has been evidenced by a huge increase in demand for advice services from migrant
community organisations; one London migrant organisation demand for advice services increased
by 734% foll owing the UKD?®& usabauttthe immediate and futere t h e
consequences of the referendum result were concerned about its impact on immigration status and
labour rights. This uncertainty had an immediate impact at work, with frontline migrant
organisations receiving multiple casesworkers calling for advice because they were being told

by colleagues or employers that they wéret a legal worker any moga 36°

Hope for Justicéake a similar view

AHfJ have seen, wi th the un celatance ofrEEA nateomalo u n d
victims to enter the NRM system for fear of removal and deportation which has always been a
trend with no¥ EEA nationals. 0

FLEX also highlighted other policy developments that negatively impacted the situation of
workers in,or at risk of, exploitatiom the UK

%4anti-Tr af fi cking Monitoring Group (2017) 6éBrexit & the
https://www.antislavery.org/wpontent/uploads/201770ATMG-Brexit-paper.pdf

365 FLEX submission.
366 Hope for Justice submission.
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AFrontline and migrant organisations have be
of the economy, such as construction, hospitality, cleaning and domestic work.

The 6offewoerkbhgdl | pgat of the UKOGs hostile
acts as a major driver of exploitation and barrier to justice, as exploitative employers are able to
use threat of immigration and criminal repercussions towards workers who chalbeagarious
working conditions, propagating impunity for cases of human trafficking for labour exploitation.
Undocumented workers disclose being afraid to report cases of abuse and exploitation to relevant
authorities for fear of being penalised and felibving that, due to their immigration status, they

do not have the right to justice. ( é)

A recent study commissioned by the IndependentStantery Commissioner has shown that the
homeless population in Britain is extremely vulnerable to exploitatitis Vulnerability is
compounded for EU nationals by threat of removal, and makes them much more likely than UK
nationals to enter unsafe wor¥ and end up in

To date, in England and Wales, the Government have not implemdsted SO of the Modern
Slavery Act. The Home Office Modern Slavery Unit originally coordinated a drafting group for
the guidance which met during 2016. Many stakeholders gifted a significant amount of time and
expertise to this process. There was criticed the process but also concern when it ended in 2016
with no clear plans or timeframe for the production of the guidance.

On 8 November 2018, the High Court of England and Wales issued a judgment in the Case of AM
and K v SSHD, in which it rulethat the March 2018 decision of the Home Office, to cut weekly
benefits to asylurseeking victims of trafficking, was unlawful. The amount of income provided

to trafficking victims who were seeking asylum in the United Kingdom had been decreased from
£65 per week to £37.75 per week because of this cut. Following the judgement, the Home Office
was under an obligation to reverse the decrease. Further evidence is provided in s.12.c.

In the same judgment, the court also held the Home Office responsibleifay failssue statutory
guidance on the support that should be provided to victims of trafficking and slavery, despite being
required to do so by the 2015 Modern Slavery Act.

Consequently, a new version of the draft guidance was shared by the Home 1@ffsaen by a

small number of stakeholders in December 2018 bore no resemblance to the most recent draft
worked on by the original Home Office coordinated drafting group and determined that it did not
draw off this work.

A letter, drafted by ATMG, The Humahrafficking Foundation, Anti Slavery International,
Ashiana, ECPAT UK, ATLEU, Survivor Alliance, Love 146, the Snowdrop Project, Equality
Now, CARE, BAWSO, Palm Cove Society, The Voice of Domestic Workers, Hope for Justice,
the Sophie Hayes Foundatiorndadnseen set out concerns as follows:

fRef orms to the NRM which were announced in

367 FLEX submission.
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0l ay regul ations under section 50 of the
guidance under section 49 of the Modern Slavety2815, setting out the support to which
victims are entitled?o.

Stakeholders have repeatedly inquired as to when guidance will be issued and the process for this.

In November 2018, the newly formed Victim Support Task and Finish group within the Modern
Savery Strategy and Implementation Group (MSSIG) were invited by the Modern Slavery Unit
(MSU) within the Home Office to comment on d
a meeting on the I4November that in response to the High Court judget K and Anor, R (on

the application of) v Secretary of State for the Home Department (2018) the Home Office would
be publishing o6interimbé guidance 6before Chr
those present at the meeting; while attendeelcomed the prospect of long overdue statutory
guidance, attendees could not see that it would be possible to draft and publish guidance which
would be fit for purpose within the proposed timeframe. The MSU explained that the interim
statutory guidance wdd cover the following;

a. indicators,
b. support entitlements,
c. decision making proce$mw victims are identified

Producing statutory guidance is a substantial piece of work which should cover multiple sectors.
Many of us were involved in the updatwighe Slavery and Trafficking Survivor Care Standards
2018 which only covered one section of the above (support victims receive) which took almost a
year to update. These concerns were raised during the MSSIG Victim Support Task and Finish
Group meetngand t he group agreed that commenting
for the group as the group had no control over and had significant concerns regarding the
parameters for the work.

We agreed with the MSU that they would share the draft guedaith members of the group any
other stakeholders who could decide individually if they wanted to comment. This group has been
clear that our involvement in this process and in disseminating information about the guidance to
relevant stakeholders does ranstitute any endorsement or undermine our objections to the
rushed and nonconsultative process. We have been clear that there needs to be public
consultation and a far greater listening to experts and professionals who work to support victims
or who nay come into contact with victims.

Consultation

There has not been public consultation on the interim/temporary guidance. The Home Office assert
that the MSA 2015 does not oblige them to consult. We disagree that the absence of an obligation
in the MSA means there is no obligation to consult at all,zasert that there are international
obligations to consult, for example Article 35, Council of Europe Convention for Action Against
Trafficking in Human Beings to which the UK is a signatory. In any case, given the importance of
the guidance whichseelkst i dent i f vy, protect and support v
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claim of world leadership in this area it would be sensible to make use of the expertise available
and any human rightbased approach should consult with survivors of slavery, thbheawil be
affected by the guidan@é®®

This was followed by a letter from the UN Special Rapporteur also wrote to the UK Government
on this mattef®°

In August 2019, a further letter was written by ATMG and other actors, restating our commitment
to working with the government to produce high quality policy and guid3fice.

12.c the institutional and policy framework for action against THB (bodies responsible for
coordinating national action against THB, entities specialised in the fight against THB,
national rapporteur or equivalent mechanism, involvement of civil society, pubd-private
partnerships)

The Convention requires statesdevelop frameworki a coordinated and holistic manner. The

UK has developed its legislative and governance frameworks considerably since 2013. However,
in England and Wales, respondents notedttieste measures appear to lack coordination and
overall strategy, both regiafly and nationally.

Since the last round of evaluation, there have been several developments in the policy framework
for action against traffickingn each UK jurisdiction. In Scotland, the Government has four
dedicated Working Groups to support the impéaitation of their Human Trafficking Strategy
20172020.

The institutional and policy framework developmengenerally reportetb have been as a
result of either strategic litigation against the Government or in response to new primary
legislation beng introduced by Peers in the Housd ofds.

The office of the Independent Artlavery Commissioner is set out in Part 4 of the Modern
Slavery Act, Sections 484 and hagurisdictionacross the UK.

Thefirst office holderwasKevin Hylandwho was in post fror20141 May 2018. He was

appoi nstiegdn abtdeed6 Commi ssi oner before the Act bs
office officially commenced in July 2015. His first strategic plan was published in October 2015,
covering the period 2018017. In it he set out his priorities with his firsdaloremost priority

being to o6drive i mproved identification of v

368 hitp://data. parliament.uk/writtenevidence/committeeevidence.svc/evidencedocumeriffiainge
committee/modenslavery/written/95055.html

369 here
https://staticl.squarespace.com/static/599abfb4e6f2e19ff048494f/t/5cd4465753450a878c0e1d14/155741551646
3/Cov+letter+MSU+guidance+25.4.19.pdf

370

https://staticl.squarespace.com/static/599abfb4e6f2e19ff048494f/t/5d6e3f89be3d8f0001b4f793/1567506313695
/Updated+Letter+for+Stat+guidance+inal+%28002%29.pdf
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sustai ned s upporwhére lawrenfacementtevaluatign rpartaerships, pevate
sector engagement, and international collaboration

Kevin Hyland resigned in May 2018, citing a lack of independence from Government to carry
out his duties. On 22 February 2019, it was announced that Dame Sara Thornton would be
appointed Independent Arilavery Commissioner.

The Commi ssi ameedsi motl eeexpurse of the Moder
parliament, developing from one that focused solely on the effectiveness of the law enforcement
response in England and Wales to one that en
proseution and partnerships), working across the whole of the UK. Significant pressure was
mounted on the Government to expand the role and strengthen its independence in statute. The
di fference between the Gover nmeandodbextermant ent i o
stakeholders was highlighted duringthe-pre gi sl ati ve scrutiny perio
Modern Slavery Review14 and the report of the Joint Committee on the draft Modern Slavery

Bill took evidence from a wide range of NGOs, indepené&perts and statutory bodies,

including European national rapporteurs (on human trafficking) and other UK Commissioners.

The resulting reports from both scrutiny committees reiterated and supported the calls by
witnesses that the Commissioner should haslear statutory framework of independence and a
broad mandate, in line with other European national rapporteurs.

Despite the rolebdbs eventual expansion in fun
parliamentary pressure, and the inclusionoftber d 61 ndependent 6 i n t he
Government remained steadfast that the Commissioner is distinct from a national rapporteur.

This role, it stated, would continue to be performed by the Interdepartmental Ministerial Group
(IDMG) on Modern Slavst, previously the IDMG on Human Trafficking. The then Minister for
Modern Slavery, Karen Bradley MP, stated in the Public Bill Comniitteebates:

6We have tal ked -twédfenation andht & worth popting dutehat ribeti-

Slavery commissioner will not be the UK national rapporteur. That role remains with the
interdepartmental ministerial group. The commissioner has a specific role and remit in
strengthening our law enforcement response, but the role of the rapp@seset out in the EU
directive, is fulfilled by that group, and it is important for that to be clear and for the Committee
to be aware of iit.o

The role of National Rapporteur (or equivalent mechanism) is set out in the Trafficking
Convention & Directive.

The Trafficking Conventionds Explanatory Rep
example as to how the role could function: g
established in the Netherlands, where it is an independent instituttbntsiown personnel,

whose mission is to ensure the monitoring of-gnaffificking activities. It has the power to

investigate and make recommendations to persons and institutions concerned and makes an

Sl See:
http://www.publications.parliament.uk/pa/cm201415/cmpublic/modernslavery/140911/am/140911s01.htm n
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annual report to the Parliament containing itsifimtdlgs and r ecommendati ons
The importance of the role of national rapporteur lies in its monitoring and oversight function, to
assess trafficking trends -tafickingevork. Haviag atchse 1 mp
to the relevat data collected on human trafficking allows the national rapporteur to objectively
monitor whether government actions are resulting in improved outcomes.

Currently, the Home Secretary is the UK National Rapporteur.

Whilst the Independent Anglavery Coomi s si oner i s not intended t
rapporteur, some of the roleb6s functions are
can undertake research into particular issues and hold investigations and can make
recommendations to publauthorities. The Commissioner also has the powers to request

particular public authorities, listed in Schedule 3, to cooperate with her office, through, for
instance, the provision of data. His Widde remit allows him to look across all of the different
jurisdictions, enabling him to have a holistic understanding of modern slavery and the work

being undertaken to tackle it across the UK. There are ways though in which the Commissioner
falls short of being a rapporteur. Despite being physically locate@tleuttthe Home Office

and being able to appoint his own staff, the Commissioner still sits under the control of the Home
Office, and must consult with Government Ministers on his work plans. It is yet to be seen
whether the Commissioner will be freely alb report on government failings in his annual
reports should he encounter them in the cour
independence, both perceived and actual, was highlighted by the incumbent Dutch National
Rapporteur, Corinne Dettmjer-Vermeule, in her oral evidence to the Joint Committee on the

draft Modern Slavery Bill.

OFirst, in my view, independence is quite an
worked for the Government, you could not pull off what I didwith r esear ch €& my
independence also makes for trust between the NGOs and the governmental institutions. | am not
an NGO. NGOs are extremely important in this field, but for a rapporteur it is better to keep

some distance. | do not look at individual cases;have a hel i copter view
in the independence and theiret ween r ol e that | have. 6

Another fundamental difference between the mandate of the UKSéatery Commissioner and

a national rapporteur is in data collection and analysis.offices of the Dutch and Finnish

national rapporteurs act as a central repository for relevant data on victims and perpetrators
submitted by NGOs and statutory authorities, including from the police and judiciary. This data
isthen analysed bythem@am r t eur to i dentify victim/perpet
antitrafficking response. Eva Biaudet, the then Finnish national rapporteur20, explained this
further in her evidence to the Joint ,(emmit:t
trial investigations and decisions from the victims help and assistance system. We also gather
information from NGOs.

This information is reliable as such, but to be able to understand the phenomenon of trafficking,
the national rapporteur puts timformation together and actually looks at what is not there and
at what | ies behind the numbersé We are tryi
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we miss?0 For instance, we have found on sev
foreign women, in prostitution are very poorly identified by the police, the courts and the health
system for many reasons. Then we go in and try to see what are the reasons and what could be
the thing that would improve identification there, and we trgite recommendations, and work
together with the authorities. o6

The independence of a rapporteur is central to their data collection function; NGOs and statutory
authorities need to know that their data will be used objectively and sensitively when they entrust
it to the rapporteur.

In 2019 the UK Government held aview of the Modern Slaver Act. This was not a full review,
instead it focused on key areas of the Act, one of them being the role of tHelausry
Commissioner.

ATMG welcomed the opportunity to contribute to the review on the operation and effecsivenes
of how to ensure the independence of the Ativery Commissioner. Our submission focused

on the following three pointsestrictions of the independence of the Commissioner, the role and
functions of a national rapporteur and strengthening the Conamissir 6 s r ol e .

In summarising the coalitions key points, we noted:

The Commissioner must still seek prior approval from the Home Secretary, the Scottish
Ministers and the Department of Justice in Northern Ireland on his/her activities and areas of
focus recruitment of staff and annual reports may also be subject to redaction before they are
laid before Parliament and published.

The Commissioner is not given access to data held by the NCA or the police, rendering any true
analysismpossible. As a result of this, the Commissioner cannot be effective in ensuring the
Government is accountable in preventing trafficking in human beings.

The Modern Slavery Act does not provide the Independent@3latiery Commissioner with the
independeae t o moni tor the UKO6s overall perfor ma
implementation of ardirafficking measures, as is a key requirement of a rapporteur.

The UK currently does not have a rapporteur as envisaged by the Convention anddinesDire
Instead, the Home Secretary is responsible for producing a report to meet the obligations under
international law. While the Home Secretary oversees many preventative ewoaiffitking

measures, they cannot fulfil all the necessary requiremeantsapiporteur as outlined above,
because they are not independent from the UK Government.

It should also be noted that the recruitment for the current Commissraseynrgoing during

the review, and the review findings, published in May 2019. The Govetrditenot pause the
appointment of Dame Sara Thornton to allow time for any changes in policy or legislation to be
implemented in line with her appointment.

The review recommended that nAdAthe Government
independenceantdhat the | ASC0s role should be to ad:
on modern slavery, and promoteaperation between different groups. The Review also
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recommended t hat the | ASC6s focus should be
domestically 0

The Government stated that it Abroadly accep
it would be helpful to have greater clarity about the IASC role in international work and agrees
there needs to be a balance between domestic and internatiomad ® e me nt . 0

To address this, the Government created a government international envoy on modern slavery.

The Review recommended that ithe | ASC rol e s
than the Home Secretary. o

The Government did not agree wihis recommendation.

The Review recommended that the IASC appointment should be subject to additional scrutiny, including
through a PréAppointment Hearing with a Parliamentary Select Committee.

The Government response:

Dame Sara Thorntonwasp poi nt ed i n accordance with the
for Public Appointments and the Government will continue to ensure that this is adhered to in
future recruitment rounds. It was not possible at the advanced stage of the recruitment to
introduce preappointment scrutiny for the appointment, as the Review recommended. However,
the Government has committed to consider whether the role meets the criteria for pre
appointment scrutiny for future recruitment.

The Review recommended that the Comioissr should appoint an advisory panel to inform
her work, and the Government agreed with this, however it did not agree that this board should
be statutory.

The Review made practical recommendations about how the office of the IASC could work more
effecively. These included issues such as ensuring the IASC has adequate access to data;
ensuring the IASC has a clear, myldar budget and an agreed process for budget revisions; and
that the IASC should have a clear complaints procedure in place.

While theGovernment accepted some of the v i recandngendations, it stated the following:

AWe agree that the | ASCO6s budg-gearbasisorilhed be a
duration of each Spending Review period, as with all Government budgets, multiyear budgets
would be indicative. Similarly, we agree there should be a processmimiaiats to ensure the

| ASC6s accountability and protect the | ASC f
complaints that concern the work of the IASC and her office has been developed and published

on the IASC website. A separate procedure will c@aenplaints about the personal conduct of

the IASC.

To implement these recommendations, the Home Office has worked with the IASC to develop a
Memorandum of Understanding. This sets out how the Home Office and the IASC will engage
on these issues to ensuhat there is a clear understanding of respective roles and
responsibilities. The Review also made a recommendation requiring the Government to respond
to public reports made by the IASC, and for the IASC to seek to attend and give evidence to
relevante | ect commi ttees i f the Government does
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recommendati ons. The Government agrees that
reports published in line with her strategic plan. Select Committees may choose to tiscuss t
| ASC6s reports and ask 3?he | ASC to give then

In 2017, the UK Government announced a range of reforms to the NRM for both adult and child
victims. To date, almost all the reforms are yet to be implemented, either in full or partially, with
the remaining being redacted due to further policy changes and also litigation. ATMG review a
number of the reforms in this submission, however it should also be noted that following
sustained advocacy by a number of civil society actions, as well as earatesn 2013 that

f o u Drdamafic differences in the number of positive NRM decisions granted by the two
Competent Authorities (CAs) exis}’®the Home Office have now removed decision making

from the National Crime Agency. The only body that takes aetsson all trafficking cases as

of 2019 is the single competent authority.

The lack of implementation around policy refordisplays poocoordination on the part of the
UK Government in building an effective framework to combat trafficking in human beings.

Overall, theresponses provideby civil society confirm thisviewl Ge ner a l l ack of
effective updates from the HO. trn Slavery Implementation Groups not working to hold
Government to account and work happening in silos with little esossc t or i r?%lod v e me

similar sense, FLEX highl i ght -ttafickinggaals,andon be
its deternmationto createa hostile environment for undocumented migrants.

ADespite having its remit extended from | i ce
in the whole UK labour market, the Gangmasters and Labour Abuse Authority hasreedasd
increase in its funding and staff to deal with its new responsibilities, only £2 million.

The Home Office, same body responsible for leading on immigration enforcement, is the only first
responder available in immigration detention centrésdings by the Labour Exploitation
Advisory Group show that a focus on detention and removal of undocumented migrants is
hampering the UKOs efforts to identify viecti
detention. Once they are detainedctims face a number of additional barriers including:
insufficient training on identification of human trafficking indicators for both UK Visa and
Immigration and Immigration Removal Centre staff; limitations to the support provided to
vulnerable peoplevi t hi n detenti on, and the Home Of fi
contr ol factors against t he rbeirglbeing Worsenedbg o n e
det en¥S% n. o

S23ee:
https://assets.publishing.service.gov.uk/government/uploads/system/uploads/aitadataéile/815410/Gover
nment_Response_to_Independent Review_of MS_Aggds8

373 See: Hidden in Plain Sight, ATMG, 2018tps://www.antislavery.org/wp
content/uploads/2017/01/hidden_in_plain_sight.pdf

874 Unseen UK submission.

875 FLEX submission.

376 hitps://www.labourexploitation.org/publications/detainwigtims-humantrafficking-anduk-immigration
system
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The absence of a holistic approach to addressing modern slaverg svalent in the lack of
funding for survivors.

ACARE is concerned about the | evel of suppor
confirmed victims in the UK. The recently published guidance on providing further support to
victims in Englana&nd Wales who have received a positive Conclusive Grounds decision is a step
forward in acknowledging the need to support victims beyond the National Referral Mechanism
(NRM), but there are significant questions about how it will be implemented anchthegfthat

is being made available. To access further support and remain in the UK, victims must apply for
special discretionary leave to remain, which is only available in a narrow range of circumstances.
However, the lack of statutory support in Englaadd Wales means that victims remain
vulnerable. Discretionary support for confirmed victims is available in Scotland and Northern

|l reland but it is not clear if this is7suffi

FLEX also noted thdtack of publicly available information on the number of trafficking survivors
in immigration detention.

AThroughout 2018 and 2019, Labour Exploitat
information on the number of victims of human trafficking inignation detention to which the

Home Office stated it does not record this data. However, a series of Freedom of Information
requests submitted between April and July 2019 uncovered that the Home Office does record this
information, and that they are abte process it in an accessible way, although they do not
guarantee the data is up to the standard of Official Statistics. Findings show thaton12286

victims of human trafficking had received positive reasonable grounds decisions either before or
while in detentiopa significant increase compared to 2017 when 410 victims were deté&inied

also showed that from January 2016 to December 2018, the Home Office has enforced the removal
of 30 victims of human trafficking with positive conclusive groutelsisions. The lack of
transparency resultant from the failure to collect and publish important information, even when
requested, obstructs the development of proper evideamed policy, and reduces Home Office
accountability towards victims of humanfficking. To promote accountability, the Home Office
should regularly publish data on the number of victims in detention as well as the outcome of their

cas¥&%s. 0

12.d the current national strategy and/or action plan for combating trafficking in human
beings (objectives and main activities, bodies responsible for its implementation, budget,
monitoring and evaluation of results).

Civil society respondents only noted thta¢ UK national plan has not been updated since 2014
however, the ppduction of a Strategy by Scottish Ministers is enshrined in the Human
Trafficking and Exploitation Act 2015 and an annual update is provided to the Scottish

377 CARE submission.
378 hitps://afteexploitation.com/2020/02/14/1 258tentialtrafficking-victims-detainedastyear/
ST9FLEX submission.
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12. New developments in the UK since th¥ @valuation report

Parliament. The Scottish @ernment is currently consulting on a further Strategy moving

forward. They have undertaken to consult with a wide range of stakeholders and, as the
2017/ 2020 Strategy, wild@l include survivors®é6
them.

12.e recent case law concerning THB for different forms of exploitation

On someoccasions, the courts of the UK have been an important actor in pushing back against
certain policies adopted by the UK government that aimed to restrict the rights of trafficking
survivors. Two relevant casestimat regard ar&ega v Reginawhich was kard and decided by

the Court of Appeal in 201&s well as K and AM, vs SSH, robust judgmerthat found the
decision of the Home Office to cut weekly benefits to asyd@mking victims of trafficking was
unlawful. The rate was previously set at £65 per week and was dramatically cut bx<iasl

as other litigation, there was alaqudicial reviewchallenge to the limitatioof recovery support

to 45 days, which was settled by the UK government in June 2019.

As noted by the ATMG in 20183n the Gega v Reginaase the Court of Appeal (Criminal
Division) issued an important judgement on the appbecatf the statutory defence. While the
Modern Slavery Act established a statutory defence-fumishment provision), it did not state
where the burden of proof lies. The CPS issued guidance on the application of the defence, placing
the burden of proof othe defendant. However, {Bega v Reginathe court established that the
burden of proof is on the prosecution where the defendant raises the defence of being a victim of
trafficking.

The judicial review case concerning the limitation of recosenyport to 45 days is described in
the British Red Cross’s submission.

AFoll owing a successful Jjudicial review chal
that support for recognised victims of trafficking cannot be limited by reference ttohguwhe
individual has been supported. The Home Office conceded that-teey4®olicy is incompatible
with the European Convention on Huma+maBreafof i
system. The government accepted that support should b gavi i n r ef erence to
needs rather than by any reference to how long the individual has been suppbrted.

380 Anti Trafficking Monitoring Group, Submission on the Mordern Slavery Act review in reference to s45.
Available upon request.

38111] [2019] EWHC 766 (Adrin) [Available at:

http://www.bailii.org/ew/cases/EWHC/AdmIin/2019/766.html]. For further information see: Duncan Lewis,

OHome Office concedes that their 45 day policy for pr
June 2019)a&:. [ Available
https://www.duncanlewis.co.uk/news/Home_Office_concedes_that_their_45_day_policy_for_providing_suppor
t_for_victims_of _trafficking_is_unsatisfactory(28_June_2019).html]
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12. New developments in the UK since th¥ @valuation report

The Home Office subsequently announced the Recovery Needs Assessment (RNA)3uidance.
This introduces the possibility for support werk contracted under the Victim Care Contract to
apply for up to six months of continued support for people who have a positive CG decision if they
have fAongoing recovery needs arising from t
continued supportan only be made by support workers contracted under the Victim Care
Contract who are required to fill out an RNA form, detailing specific ongoing recovery needs and
recommendations for continued support for a maximum of six months. The Single Competent
Authority then decides on whether and for how long any continuation of support will be granted.

As the RNA process was introduced in September 2019, it is not year clear what the impact has
been. However, we do not believe that providing support for aa simonths will be enough
for people exiting the NRM

According to the findings from our STEP pilot project, survivors of trafficking continue to need
support for at least 12 months after they leave the NRM. This support needs to be flexible,
sufficienty resourced, and tailored to respond to the variable needs of survivors, which can
intensify during changes®of situation or acc

However, the courts have not sided against the government in all Thseis. evidenced by
FLEXG6s reference to the Court of Appeal deci

AThe Court of Appeal decision on EM v SSH R
their needs met under articles 11(2) and (5) of the EU-Arificking Directive while in
immigration detention, despite evidence of the {tmrgy negative impact of detention on
vulnerable adults, high risk of retraumatisation for victims of trafficking and lack of appropriate
counselling and psychological support withi i mmi gr ati on detention ce

382Recovery Needs Assessment [Available at
https://assets.publishing.service.govgdvernment/uploads/system/uploads/attachment_data/file/834857/recov
ery-needsassessmentl.Oext.pdf

383 BRC submission.
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13. Measures taken in the UK following GRETA recommendations

13. Please provide information on measures taken in your country in respect to
the following recommendat evaluasonneportte i n

13.a prevent human trafficking for the purpose of labour exploitation, including by
reviewing the overseas domestic workers visa system and the work contracts of domestic
workers employed in diplomatic thresholds.

Migrant domestic workers in the UK continue to suffer from widespread abuse, exploitation,
trafficking and forced labour. As reported by the civil society contributors, the Overseas Domestic
Worker visa (ODW visa) increases vulnerability to these abusesstycting migrant domestic
workers to a nomenewable sbmonth visa, against the recommendations of an independent
review commissioned by the Government, which renders the right to change employer inaccessible
in practice. The Government has acknowkighe vulnerabilities of domestic workers to
trafficking and domestic servitude at the time of the Modern Slavery Act, but it has failed to put
anyso-calledprotection measures in place.

Kalayaamotethe following

ACurrent Ov e Morkea ¥isa B direelys ih conflict with its stated aim to prevent
modern slavery from taking place within the
on the basis that the worker will be accompanying or joining their employer in the UK.SBhe vi

only permits an individual to work as a domestic worker (this work includes child care, elderly
care, cooking and cleaning)o and is not rene
to be meaningful in practice, workers need to be able tonréneir visa. Seeking new employment

with only weeks left in which they can legally remain within the UK is very difficult: few employers
wish to hire a worker for caréocused tasks when there is such a short window of availability.
Despite this tensiorthe Government implemented the right to change employer yet chose not to

i mpl ement vi®a extensions. 0

In July 2019, the Financial Tim&Sreported that the UK government was set to drop any existing
plans to introduce ansilavery and antirafficking safeguards for persons using an ODW visa, as

it had failed to find a contractéo run the meetings in which workers would be informed af the
rights. Kalayaameporthat it has sought updates on this matter in vain, and that safeguards should
be put in place whilst a decision on the tender is aw&ifed.

IOM UK expand on the same topic

ADuring the passage of dwereraibkdhy@arliamegtarians,NGQs B i
and other organisations about the risk of abuse and exploitation of overseas domestic workers by

384 Kalayaan submission. and found hatga://www.kalayaan.org.uk/wp
content/uploads/2019/10/Kalayaan_report_October2019.pdf

Wright R. (2019) O6Minister ass atomes t dicangaldlinesEr s 6t o s a f
July. Available athttps://www.ft.com/content/c17b08411311e9974cadlc6ab5efdl

¥See Kalayaan (2019) ¢ BWorlkefs forttee Modern SlavesyrSgrategysandD o me s t i
Implementation Group (MSSIG) Prevent meeting. Availablétp://www.kalayaan.org.uk/wp
content/uplods/2019/09/BriefingMSSIG-meetl1-September.pdf
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